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PREFACE 

TO THE SECOND EDITION. 



Although but a comparatively short period has 
elapsed since the publication of the first edition of 
this work, the numerous decisions in the various 
courts have considerably elucidated and, to some 
extent modified, the law applicable to bills of sale. 
To incorporate these decisions, and to make the work 
more extensively useful, several of the chapters have 
been almost wholly re-written, and a new chapter 
(Chapter III.) has been added. In its present form, 
it is hoped that this little work will be more 
worthy of the favourable reception accorded to the 
former edition. 

March, 1877. 



PREFACE 

TO THE FIRST EDITION. 



The aim and scope of this work will sufficiently appear 
from the title. It is not designed to enter into rivalry 
with the larger works on the same subject, which are 
already on the shelves of the profession, but to furnish 
a concise and readable statement of the law affecting 
a form of security of daily increasing popularity and 
importance. 

Although no pretension is made to citing all the 
reported cases, the author believes that every impor- 
tant doctrine and principle affecting bills of sale will 
be found stated and supported by authority. 

Gt. E. L. 

5 Essex Courts Temple^ 
April, 1873. 
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ADDENDA. 



The reader ie requested to insert the following eaeee in their proper 
places : — 

Page if line 11, after the reference to Byerley y. Frevost, 

Add " and see Graham v. JTileoekson, 35 L.T., N.8. 601." 

Page 6, line 18, 

Add " This decision was afi&rmed on appeaL (26 W.B. 313.)" 

Page 8, line 3 from bottom. 

Add " Aflarmed on appeal. (25 W.R. 313.)" 

Page 14, line 20, 

Add <' See also In re Bslick, Ex parte Alexander, 25 W.B., 260 ; 
L.K., 4 Gh. D. 503. A mortgage of leaseholds by mere 
deposit of deeds does not protect trade fixtures therein 
from passing to the trustee upon the bankruptcy of the 
mortgagor, without a registered assignment, &e fixtures 
remaining in the apparent ownership of the mortgagor. 
(In re Trethowan, Hx parte Tweedy, W.N., 1877, 160" 

Page 16, line 11, 

Add " and see Oreenbirt v. Smee, 35 L.T., N.S. 168." 

Page 19, line 22, 

Add "and see Greenbirt v. Smee, 35 L.T., N.S. 168." 

Page 27, line 2, after the reference to Fhilpotts v. Fhilpotts, 

Add " but see also Bowes y. Foster, 27 L. J., Ex. 262 ; Taylor 
V. Bowers, L.R., 1 Q.B.D. 291 ; 46 L.J., Q.B. 39." 

Page 47, line 3, 

Add '< But a professional nurse, who kept a lodging-house for 
invalids, and supplied them with board, at a profit, as well 
as lodging and nursing, has been held to be the keeper 
of an ' hotel' and a trader within the Bankruptcy Act, 
ISQ9. (Ex parte Thome, Be Jones, L.B., 3 Gh. D. 457 ; 
36 L.T., N.S. 632.)" 



XYl ADDENDA. 

Page 66, line 12, 

Add " And the same rule applies to debentures as well as to 
shares of a joint stock company. {JRe Jhyce, 21 Sol. 
Joum. 257.) 

Page 61, line 12 from bottom, after the reference to Sx parte Soden, 

Add " but see also In re Faweus, Ex parte Buck, L.B., 3 Ch. D. 
796." 

Page 74, line 3, 

Add " The onus of proving that the true owner consented to 
the goods being in the order and disposition of the 
debtor rests upon the trustee. (In re Ealiek^ Ex parte 
FhiUipe, 26 W.R. 231 ; L.R., 4 Ch. D. 496.)" 

Page 76, line 10 from bottom. 

Add " And see In re Eelick, Ex parte FhiUipt, 26 W.R. 231 ; 
L.R., 4 Oh. D. 496." 

Page 86, after line 19, 

Add " It should be noticed that these sections of the Bank- 
ruptcy Act do not operate to protect a transaction 
which (as in the case of an imrenstered bill of sale) is 
made absolutely void by the Bills of Sale Act, as 
against the trustee in the bankruptcy or liquidation of 
the mortgagor. (Ex parte Attwater, Re Turnery 36 L.T., 
N.S. 682; 26 W.R. 206.)'* 

Page 106, after line 6, 

Add " and see also Ex parte King, L.R., 2 Ch. D. 266 ; 46 
L.J., Bkcy. 109; Ex parte Threlfdll, 46 L.J.,Bkcy. 8." 

Page 110, line 9, 

Add " See also In re Vane, Ex parte Fttlbrook, "W.N., 1877, 



16. 



Page 112, after paragraph 2, 

Add " S.C., sub. nom. Be Maplebaek, L.R., 4 Ch. D. 160." 

Page 112, line 12, 

Add "and see also In re Vane, Ex parte Fulbrook, W.N., 
1877, 16." 
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BILLS OF SALE. 



CHAPTER I. 

What is a bill of sale within the Bills of Sale Acts. 

The popular idea of a bill of sale is that it is a 
mortgage of personal chattels. 

This definition is only partially correct, for a bill of 
sale is a deed or instrument of assignment by which 
personal chattels are transferred from one person to 
another without actual delivery. In the latter respect 
it differs from a transfer by delivery in which no 
writing is necessary — ^but delivery to, and possession 
of, the goods by the person to whom they are trans- 
ferred, are essential. Thus, if I say to A.B., " I give, 
sell, or pledge, this chair to you," and hand it over 
to him, and he takes possession of it, nothing 
further is needed to complete his title to it ; but 
if I give the chair and retain possession of it, it 
becomes necessary that I execute and deliver ta 
A.B. a valid written assignment, or, in other words, a 
bill of sale of it, and in that case, the delivery of the- 
writing is equivalent to the delivery of the chattel. 

B 



WHAT IS A BILL OF SALE. 



The assignment or bill of sale may be either absolute 
or conditional. When it is absolute, the vendor con- 
veys his entire property in the goods to the purchaser. 
liVlien it is conditional, or by way of mortgage, the 
conveyance is made subject to a nght in the convey- 
ing party to demand the re-assignment of the goods, 
npon payment of the money advanced npon them. If 
the money be not paid according to the condition, the 
property remains absolutely in the mortgagee. It i& 
advisable in all cases that a bill of sale, whether abso- 
lute or conditional, should be made by deed. A deed 
possesses great advantages. It implies that there was 
a consideration for the transaction, and stops any 
inquiry on that point ; and it also prevents the grantor 
gi^ng any eyidence to contradict or vary any state- 
ment or matter appearing on the face of the deed, 
except upon the ^ound of fraud, duress, or illegality. 
Nevertheless, a bill of sale, whether absolute or by way 
of mortgage, need not necessarily be by deed, but will 
be sufficient if it clearly show that it was intended to 
operate as an assignment. (Thompson v. Fettit, 16 
L. J., Q.B. 162 ; Flory v. Denni/, 21 L. J., Ex. 223 ; 
Maughan v. 8harpe, 34 L. J., C.P. 19, per Williams, 
J. ; and see Ex parte Montague, Be (ySrien, L.It., 1 
Ch. D. 656 ; 24 W.R. 309, per Hellish, L. J.) 
This, however, only applies to bills of sale for 
which there is a valuable consideration ; for if the 
transfer be a mere voluntary gift of goods (without 
actual delivery of them), it must be by deed, other- 
wise it is imperfect and inoperative, and will pass 
no property m the goods to the person in whose 
favour it is made (Irons v. Smal^ce, 2 B. & Aid. 
551 ; Shower v. Filcky 4 Ex. 478), although such 
person may be the wife or child of the donor. 

It is seldom that a bill of sale is requisite, except 
the transaction is in its whole or partial effect a mort- 



WHAT IS A BILL OF SALB. 3 

gage, or a gift with deferred possession, such as a 
voluntary settlement by a father of his furniture, &c., 
upon his children or others, reserving to himself the 
use of the goods settled, for his life. For, where a 
bond fide sale has taken place for valuable considera- 
tion, and possession has been taken of the chattels by 
the purchaser, there is no necessity for a written 
assignment. The most that is required is a properly 
stamped receipt. 

If, however, a person transfer his interest in 
personal chattels by an instrument which in law 
woidd be construed to be a " bill of sale," and retain 
possession of the chattels, so that the evidence of the 
title of the grantee to the chattels consists simply of 
the instrument, the grantee should perfect his title by 
registration {post Chapter VII.), in accordance with the 
provisions of the Bills of Sale Acts, 1854 and 1866. 
(17 & 18 Vict., c. 36 ; 29 & 30 Vict., c. 96.) As 
a guide for determining what instruments do and 
what do not require registration, we shall proceed to 
consider what instruments have been held to be 
" bills of sale " within the meaning of those Acts. 

TFhat is a bill of sale, — ^The statute 17 & 18 Vict., 
c. 36, s. 7, enacts as follows : — 

" The expression * bill of sale ' shall include bills 
of sale, assignments, transfers, declarations of trust 
without transfer, and other assurances of personal 
chattels, and also powers of attorney, authorities, 
or licences to take possession of personal chattels as 
security for any debt." 

The documents contemplated in this enumeration 
are those, and those only, which are intended in them- 
selves to pass to or confer upon their holders a legal 
or equitable title to chattels, and which are relied 
upon by the holders as conferring such title. There- 
fore, where there has been an absolute sale of goods, a 
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4 IVHAT IS A BILL OF SALE. 

mere receipt for ihe purchase money, although, it is 
the only written evidence of the transaction, is 
not a bill of sale within the Act if it is not intended 
to be a record of the transaction, or profess on 
the face of it to be a grant or transfer of goods, 
or a charge upon them, or to confer a right to 
take possession of them, although it refers to an 
inventory of the goods, and although they remain in 
the vendor's possession. (Alkap v. Day, 31 L.J., Ex. 
105 ; 7 H. & N. 457 ; Bt/erky v. Prevost, L.R., 6 C.P. 
144 ; Hale v. Metropolitan Saloon Omnibus Company j 
28 L.J., Ch. 777; Newman y. Cardinal, 2 R & F. 840 ; 
Thomson v. Ban*ett, 1 L.T., N.S. 268.) But a memo- 
randum of receipt, which, also in terms professes to give 
the holder a title to the chattels, is a bill of sale. So 
that where a transaction was in fact an advance of 
£300, secured by a document which purported to be a 
memorandum of the sale of certain engines, and a 
receipt for £300 (the expressed purchase money), and 
contained the following clause, "the said engines to be 
removed at the convenience of the purchasers," the 
document was held to require registration. (Ex parte 
Stooke, Re Bampfield, 20 W.R. 925.) 

An instiniment containing the terms of a hiring of 
furniture or other goods does not require registration 
(JEx parte Emerson, lie Hawkins, 41 L. J., Bkcy.20 ; 20 
W.R. 110,^^ Bacon, C.J. ; Ex parte tStooke, supra), 
unless it be, in fact, a mortgage security, and the form 
of a letting is adopted to evade the appearance of being 
such a security. Thus, where an instrument reciting a 
sale of certain chattels by A. to B., and payment for the 
same, purported to be a demise of the chattels by B. 
to A. at a certain rent, payable quarterly, with a 
proviso entitling B. to enter and take possession if the 
rent should be unpaid for ten days after any of the 
quarterly days oi payment, or if execution should 
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issue against the goods of A. ; it was held that this 
instrument required registration. (Phillips y. Oibbons,. 
5 W.Re 627 ; and see JEx parte Jjovering, Be Jones, 
43 L.J., Bkcy. 116 ; L.R., 9 Ch. 621.) 

A mortgage deed containing a power of distress- 
does not come within the meaning of a ^' licence to- 
take possession of personal chattels." {Morion v. 
Woods, 38 L.J., Q.B. 81 ; L.R., 4 Q.B. 293.) But 
a lease by a brewer of a public-house, containing a 
licence to the lessor, upon the lessee making default 
in payment of the "balance of the account current/' to 
take possession of the stock in trade, was held to require- 
registration. {Ex parte Hopcraft, 14 W.R. 168.) 

A document which amounts to a transfer of chattels 
is a bill of sale requiring registration, notwithstanding' 
it is merely drawn up as evidence of a previous 
verbal agreement. {Brantomy. Oriffits,Ij.Ii., 1 C.P.D. 
349 ; 46 L. J., C.P. 588.) 

Assurances which confer an equitable, as well as 
those which confer a legal title, are within the words 
*' other assurances of personal chattels." Therefore 
an agreement or covenant to execute a bill of sale^ 
requires to be registered, if the bill of sale has not 
been actually executed, and the agreement is relied 
upon as giving the holder a title to the chattels. {Ex 
parte Mackay, 42 L. J., Bkcy. 68 ; L.R., 8 Ch. 643 ; 
Edwards Y. Edwards, 45 L.J., Ch. 391 ; L.R., 1 Ch. D. 
464 ; 2 Ch. D. 291 ; Penedo v. Johnson, 29 L.T. 452 ; 
22 W.R. 103.) So does an agreement, in considera- 
tion of supplying goods on credit, " to hold at the 
disposal of the vendors" all the stock of raw materials, 
and to execute all documents requisite to give ejSect 
to the security. {Ex parte Conning, 42 L.J., Bkcy. 
74 ; L.R., 16 Eq. 414.) But where, by a building 
contract, after providing for the erection of houses, 
and the granting of leases thereof to the builder as they 
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should be finished, and for advances to be made by A., 
the owner of the land, to B., the builder, to carry on the 
work, it was agreed that '' all materials which should 
have been brought upon the premises by B. for the 
purpose of erecting such buildings, should be con- 
sidered as immediately attached to and belonging to 
the premises ; and further, that in case B., his ezeoa- 
tors, &c., should fail to proceed with the erection and 
completion of the houses, or any of them, within the 
times specified, it should be lawful for A., his heirs, 
&c., to enter upon and take possession of the whole, 
or any part of the land, not leased, with all buildings 
and improvements thereon, and all bricks and other 
building materials thereon, for his and their own 
absolute use and benefit;'' it was held not to be either 
" an assignment, transfer or other assurance of personal 
chattels," or '' a Ucence to take possession of personal 
chattels as security for a debt " within the Act. (Brotm 
V. Bateman, L.R., 2 C.P. 272 ; 36 L. J., C.P. 134 ; 
Blake v. Izard, 16 W.R. 108.) 

What is not a bill of sale.— The 7th section of 17 & 18 
Yict., c. 36, while it defines what shall, also enumer- 
ates what documents shall not be considered bills of 
sale. This enumeration is as follows : — 

Assignments for the benefit of the creditors of the 
person making or giving the same. [An assignment 
to come within this exemption must be for the 
benefit of all the assignor's creditors. Beg. y. Creese, 
43 L.J., M.C. 61 ; L.E., 2 O.O.R. 106 ; but it will 
be sufficient if its terms are sufficiently wide to admit 
every creditor, although the deed nowhere states 
that it was intended to include all. General Famish" 
ing Company v. Venn, 32 L. J., Ex. 220 ; 2 H. & C. 
163 ; and the fact that some creditors have not 
elected to come in under a deed of which they might 
have taken advantage will not alter the case, As}\ford 
V. Tuite, 7 Jr. C.L. Rep. 91.] 
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Marriage aettlementa. [These terms do ^ot inclnde 
a post-nuptial settlement, unless made in pursuance 
of an ante-nuptial agreement, Fotolery.Foster, 28 L. J., 
Q.B. 210 ; AsMon v. Blackshaw, L.R., 9 Eq. 610 ; 39 
L. J., Ch. 206 ; Ougen v. Sampson, 4 F. & F. 974. 
But an ante-nuptial settlement of chattels would 
extend to chattels purchased after marriage in 
renewal of those included in the settlement, Haae- 
Union v. Gill, 3 T.R., 620 n. ; Duncan v. Cashin, 
L.R., 10 C.P. 564 ; 44 L J., O.P. 225, without the ne- 
cessity for registration in respect of such renewals.] 

Tram/era or assignments of any ship or vessel, or 
any share thereof. [This includes the deposit by way 
of security of a builder'^ certificate of an unfinished 
ship, JSx parte Winter, 44 L.J., Bkcy. 107 ; 33 
L.T., N.S. 62.] 

Transfers of goods in the ordinary course of business 
of any trade or calling. [See JReg.Y. Thomas, 11 Cox, 
635.] 

Bills of sale of goods in foreign parts [e.g., in 
Ireland or Scotland, Coote y. Jecks, 41 L. J., Ch. 
599 ; L.E., 13 Eq. 597], or at sea ; 

Bills of lading ; India warrants ; 

Warehouse-keepers' certificates ; 

Warrants or orders for the delivery of goods, or any 
other documents used in the ordinary course of business, 
as proof of the possession or control of goods, or autho- 
rizing, or purporting to authorize, either by endorse- 
ment or by delivery, the possessor of such document 
to transfer or receive goods thereby represented. [The 
Act does not apply to ordinary mercantile transac- 
tions, so as to brmg them within the meaning of bills 
of sale. And where a customer of a bank obtained 
a loan on the security of certain wools, giving a letter 
of hypothecation, it was held not to be a security 
within the Act, JSx parte North- Western Bank, £e 
8lee, 42 L.J., Bkcy. 6 ; L.E., 15 Eq. 69.] 
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CHAPTER II. 

What are personal chatteh within the Bilh of Sale AcU. 

In the preceding Ghapte'r we have considered when 
the form and natiure oi a document brings it within 
the scope of the Bills of Sale Acts. We now propose 
to consider the equally important question of when an 
instrument comes under those Acte by reason of the 
subject matter with which it deals. The Acts extend 
only to assurances of personal chattels. The 17 & 18 
Vict., c. 36, s. 7, defines what is included under that 
term, and enacts that '^ the expression 'personal chat- 
tels' shall mean goods, furniture, fixtures, and other 
articles capable of complete transfer by delivery, and 
shall not include chattel interests in real estate, nor 
shares or interests in the stocks, fimds, or securities of 
any government, or in the capital or property of any 
incorporated or joint stock company, nor choses in 
action, nor any stock or produce upon any farm or 
lands, which, by virtue of any covenant or agreement, 
or of the custom of the country, ought not to be 
removed from any farm where the same shall be at 
the time of the making or giving of such bill of sale.'' 

The statute only applies to things which might be, 
but are not, completely transferred by delivery. (Bran- 
torn V. Grijffits, 45 L.J., C.P. 588; L.k, 1 C.P.D. 349.) 
Therefore it does not include an assurance of growing 
crops. (lb.) 

Fixtttres. — ^The class of property which, under the 
above definition, has been tne most fruitful subject of 
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litigation is that of " fixtures.'' This has arisen to a 
certain extent from the loose manner in which that 
term has been used both by the courts and by text 
writers. The most generally accepted definition of the 
word "fixture/'is, that it is achattel which is so annexed 
to the land as to become part of the freehold. (SeeElwes 
V. Mawe, 2 Sm., L.C. 162, 182, 7th ed.) But all chattels 
classified as fixtures are not comprehended under that 
term as used in the Bills of Sale Act. " The word 
fixtures, as I understand it, in the Bills of Sale Act, " 
observes James, L.J., "means that thing which in 
contemplation of law has a distinct existence as a 
fixture." {Ex parte Daglish, 42 L.J., Bkcy. 102 ; L.R., 
8 Ch. 1072.) To make this more clear, it will be 
convenient to state shortly, so far as they concern our 
present work, the rules of law as to fixtures. 

The rule is, that whatever is affixed to the soil 
becomes part of the soil, and acquires all its descendible 
qualities. But the first difficulty is to determine what 
is sufficient annexation to deprive articles of their 
chattel character. " Perhaps," says Blackburn, J., 
'* the true rule is, that articles not otherwise attached 
to land than by their own weight are not to be 
considered as part of the land, unless the circumstances 
are such as to show that they were intended to be 
part of the land ; the onus of showing that they were 
so intended lying on those who assert that they have 
ceased to be chattels ; and that, on the contrary, an 
article which is affixed to the land, even slightly, is to 
be considered as part of the land, unless the circum- 
stances are such as to show that it was intended all 
along to continue a chattel ; the onus lying on those 
who contend that it is a chattel." (Sollandy. Hodgson, 
41 L. J., CP. 146 ; L.E., 7 C.P. 328 ; Chidky v. 
Churchwardem of West Haniy 32 L.T., N.S. 486.) 

In the case of an owner in fee who affixes chattels 
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to Ills freehold^ his interest in both, land and chattels 
is the same, that is, he has an absolute power of dis- 
position over both. It is true the fixtures become 
part of the land, but he can, if he chooses, remove 
them again just as he can remove the soil or fell the 
trees. 

In the case of a mere tenant for years different 
considerations obtain. If he affix chattels to the 
freehold, they also become part of the freehold. As 
by the terms of his letting, ne has only an interest of 
limited duration in the freehold, it followed that at 
the end of his term, when he had to give up the land, 
he had alsa to give up all articles which by his 
annexatimi had become part of the freehold. To 
have removed them, after once annexing them, would 
have been to commit waste. To prevent this hardship, 
and to encourage trade, or to enable tenants to have 
full enjoyment of the dejnised property for domestic 
convemence, the law gradually came to recognize two 
classes of fixtures distmct from ordinary fixtures, viz., 
" trade fixtures " and " tenant's fixtures." Towards 
these two classes the following relaxation of the hard 
rule was made, 'viz., that they were part of the land 
so long as they remained attached to the land ; that 
the tenant might remove them during the continuance 
of his estate on the land, or perhaps within a limited 
time after ; but that if he allowed the time to pass 
within which he might remove them, then they 
remained absolutely a part of the freehold. 

The test as to the removability of "trade fixtures" is 
whether the removal is in accordance with any pre- 
vailing practice, or possible without injury to the estate, 
and whether the articles were in themselves of a 

i)erfect chattel nature before they were attached, or at 
east have in substance that character independently 
of their union with the soil. The test as to " tenant's 
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fixtures" is more severe, and is whether they are 
slightly fixed, or can be remoyed entire and without 
damage to the fabric. 

We see, therefore, that the interest of an owner in 
fee is the same both as to fixtures and land ; but in 
the case of a leaseholder, whilst his interest in the land 
is limited, his interest in those fixtures, which by the 
rules of law he is entitled to remove, is absolute. 
" When you once arrive at the fact that the person 
has the property in fixtures as distinct from their con- 
nection with and adhesion to the freehold, then they 
are the very class of things intended to be provided 
for by the Bills of Sale Act." {Ex parte Dagliah, 42 
L.J., Bkcy. 102 ; L.R., 8 Ch. 1072, per James, L.J.) 

The above sketch, necessarily meagre, of a wide 
subject will, we hope, make clear the distinctions 
hereinafter pointed out, so far as concerns fixtures, 
between mortgages of freehold and leasehold properties. 

JPixtures included in a mortgage of freehold. — ^Fixtures 
being regarded as part of the land, it follows that, 
unless there are some words in the instrument to 
exclude them, a mortgage in fee of real estate passes 
fixtures of every description annexed to the realty 
{Hitchman v. Walton, 4 M. & W. 41 6 ; Mather v. Fraaer, 
25 L.J., Ch. 361 ; 2 K. & J. 636), including articles 
which, as between landlord and tenant, would be con- 
sidered trade or tenant's fixtures {Climie v. Woody 38 
L. J., Ex. 223 ; L.R., 4 Ex. 328 ; Holland v. Hodgson, 
41 L.J., O.P. 146; L.R., 7 C.P. 328) ; for "trade fix- 
tures" and "tenant's fixtures" are terms of convenience 
applicable to the case of a tenant annexing fixtures on 
the property of another, — ^they have no applicability to 
the case of an owner in fee annexing them on his own 
property. {Longbottom v. Berry, 39 L. J., Q.B. 37 ; L,R., 
6 Q.B. 123; Raher v. Di^on, 12 01. & F. 312.) And 
the fixtures pass not as fixtures but as part of the land 
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{Holland y.Hodgion, 41 L.J., C.P. 146; L.R., 7 CP, 
328, per Blackburn, J.), and therefore need not be 
mentioned in the instrument. If the mortgagor, after 
the execution of the mortgage, affixes any chattels to 
the freehold, the benefit of tibose fixtures also passes to 
the mortgagee. ( Waimshy y. Milne, 29 L. J., C.P. 97 ; 
7 C.B., N.S. 115.) And where a partnership firm 
occupied premises which belonged exclusiyely to one 
of the partners who mortgaged the premises, it was 
held that the mortgagee was entitled to fixtures set up 
by the partnership firm subsequently to the mortgage, 
the mortgagee not being concerned with the equities 
arising from the partnership. (Oullunck y. Stvindell, 
36 L.J., Ch. 173; L.R., 3 Eq. 249; Ex parte Cotton, 

2 Mont., D. & De G. 725.) 

The rule aboye stated applies whether the security 
is a legal mortgage by deed or an equitable mortgage 
by deposit, and whether the deposit be or be not 
accompanied by a memorandum of deposit. {Ex parte 
Price, 11 L. J., Bkcy. 27 ; 2 Mont., D. & De G. 518 ; 
Ex parte Coicell, 17 L. J., Bkcy. 16 ; Ex parte Loyd, 

3 Dea. & 0. 765 ; Longhottom y. Berry, 39 L. J., 
Q.B. 37 ; L.R., 5 Q.B. 123 ; 2 Day. Cony. 723.) 

With any fixture will pass without special mention, 
whateyer, tibough accidentally detached from it or not 
of its own nature a fixture, majr be essential for the 
proper emplojrment of the machme or fixed article of 
which it lorms part, eyen though it be more or less 
capable of use in a detached state. Such may be the 
stones of a mill, moyeable parts of fixed machinery, 
healds and reeds of a loom, and the like. {Cort y. 
Sagar, 3 H. & K 370 ; 27 L. J., Ex. 378 ; 1 Fisher 
on Mortgages, 29.) 

We haye said that fixtures will pass unless there 
are words in the security to exclude them. Where 
from the language used it can be inferred that they 
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were not intended to pass^ they will be excluded. (2 
Dav. Conv. 729.) Thus, where there was a mortgage 
of an iron foundry and two dwelling-houses, together 
with all fixtures in and about the said dwelling-houses, 
it was held that, although without these words the 
fixtures in the foundry would have passed, the ejfifect 
of the words was to exclude them. (Hare v. Martony 
5 B. & Ad. 715.) But in a later case upon a mort- 
age of freeholds, with an enumeration of specific 
ds of fixtures, the court refused to limit the assu* 
ranee to the specific fixtures named. {Mather y. Fraser, 
26 L. J., Ch. 361 ; 2 K. & J. 558.) 

Therefore, in mortgages of freeholds and copyholds, 
fixtures pass, whether mentioned or not, as part of the 
land, and the instrument does not require registration 
as a bill of sale. {Mather v. Fraser, supra.) 

Fixtures included in a mortgage of leaseholds. — Until 
recently, no distinction was recognized as respects the 
non-liability to registration between a mortgage of 
freeholds and one of leaseholds comprising trade or 
tenant's fixtures. {Bot/d v. Shorrock, 37 L.J., Ch. 
144 ; L.E., 5 Eq. 72.) But in Hawtrey v. Butlin 
(42 L.J., Q.B. 163; L.R., 8 Q.B. 290), where a 
tenant for years mortgaged his term by way of 
underlease, and his trade fixtures by way of abso- 
lute assignment, contained in a second witnessing 
part, the mortgage, so far as it related to the fixtures, 
was held to be a bill of sale requiring registration. 
(And see BegUe v. Fenttnck, L.K., 8 Ch. 1075 ; 19 
W-R. 402.) And even where a lessee for a term 
of 999 years created a mortgage by demising and 
assigning in the same witnessing part a^ cotton 
mill and fixed and moveable machinery, the haben- 
dum as to the mill and fixed machinery for the 
residue of the term less the last day, and as to 
the moveable machinery absolutely, and the power 
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of sale enabled ihe mortgagee to sell the fixed 
and moveable machinery eiflier with the null or 
separately, it was held by the Lords Justices that 
as to the fixtures the instrument required registra- 
tion. {JEx parte Baglish, L.R., 8 Ch. 1072 ; 42 L.J., 
Bkcy. 102.) By the same court, however, in a case 
where a leaseholder had mortgaged, by way of under- 
lease in one witnessingpart, apublic-house and cottages, 
** and all and every tihe tenants' fixtures in, upon, or 
about the premises," but the power of sale did not, 
in the opinion of the court, empower the mortgagee 
to sell the fixtures separately from the buildings, it wa& 
held that the deed did not require registration. {£Ix 
parte Barcluy, L.R., 9 Ch. 576 ; 43 L.J., Bkcy. 137.) 
And it was there laid down that the test whether a 
mortgage of leaseholds, including tenant's or trade 
fixtures, requires registration, is whether it empowers 
the mortga^ to sever and sell the fixtures separately 
from the building. ''A fine but substantial distinction,'^ 
observed James, L.J. 

The difference between assurances of freeholds and 
leaseholds above indicated, exists only for the purposes 
of the Bills of Sale Act, and for determining the 
question as to the necessiiy for registration. In other 
respects the rights of grantees of freeholds and lease- 
holds are the same with regard to fixtures. Assu- 
rances of the latter, equally with the former, will pass 
trade fixtures, whether mentioned or not (Metix v. 
Jacob, 44 L.J., Ch. 481 ; L.R., 7 H.L. 481), whether 
the assurance is a legal mortgage or by deposit {In re 
JRichardSy 38 L. J., Bkcy. 9 ; L.R., 4 Ch. 630 ; Ex parte 
Gawan, 26 L. J., Bkcy. 1 ; Williams v. Evam, 23 Beav. 
239),andwhetherthearticleswere affixed before or after 
the mortgage. (Meux v. Jacob, supra.) It would be well 
that the court which determined the last case (House of 
Lords) should have an opportunity of reviewing the de- 
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cisions whicli have overraled the salutary decision of 
Boyd V. Shorrock (37 L. J., Ch. 144 ; L.R., 5 Eq. 72), 
and unsettled a great number of securities. 

If a mortgage in fee also includes chattels which 
are not fixtures, or if fixtures are assigned as distinct 
from the land, the instrument will require registration. 
(See Waterfall v. Penistone, 26 L.J., G.B. 100.) 

After acquired chattels. — ^It is often of the greatest 
importance to the value of the security that a bill of 
sale should extend to all fature furniture, stock in 
trade, or machinery of the grantor, as well as that of 
which he is possessed at the date of the bill of sale. 
Formerly the operation of an assignment of after 
acquired property differed at law and m eqidty. That 
a man could not assign that which was not in existence, 
or which he had not got, either actually or potentially, 
was a rule recognized both in law and m equity. But, 
while in law such an assignment was held to be 
wholly inoperative, in equity, though it had no imme- 
diate operation, the assignment was held in suspense 
until the assignor became possessed of chattels of the 
class which he professed to assign, and immediately 
he did so the assignment operated upon them. At 
law, the .benefit of such an assignment was usually 
attained by a licence to the grantee to seize after 
acquired chattels, but even that passed no interest in 
them unless the ^ant were ratified by the grantor 
after he had acquired them {Lunn v. Thornton, 1 C.B. 
379; 14L.J.,C.P. 161; ffa/^v.Bttrwc//, 7 Q.B.860), 
and the grantee had actually taken possession of them. 
{Hope V. Hayley, 25 L. J., Q.B. 166 ; Congreve v. Evetts, 
23 L.J., Ex. 273.) In equity, no further act was 
required, but immediately on the acquisition of the 
property, the mortgagor held it in trust for the mort- 
gagee, according to the terms of the assignment. 
(HolropdY. Marshall, 33 L.J., Ch. 193; 10 H.L., Ca. 

c2 
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191.) This distinotion between the two branches of 
law has been abolished, and the rule in e(|[uity will 
henceforth prevail in all courts. (36 & 37 Vict., c. 66, 
8. 25, sub-sec. 11 ; and see 20 Sol. Jour. 57, per Lush, 
J. ; iJ. 299, per Archibald, J.) So that now an 
assignment of after acquired chattels operates as a 
contract, transferring the beneficial interest to the 
assignee as soon as they are acquired by the assignor, 
and that without the necessity for any further act or 
assurance. {Holroyd v. Marshall, 33 L. J., Ch. 193 ; 
10 H.L., Ca. 191.) 

Although, however, aft»r acquired chattels may be 
assigned, and a contract to assign will operate as an 
actual assignment, yet, in order that a mere contract 
shall amount to an actual assignment, it must purport 
to confer an interest in the future chattels immediately 
by its own force, and without the necessity of any 
further act on the part of the assignee upon the 
chattels coming into existence. Therefore, an assign- 
ment of existing chattels, coupled with words which 
amount to a mere licence to seize after acquired 
properir^, will not be construed as an equitable assign- 
ment of the latter. Thus, where S., tne lessee oi a 
brickyard, by a bill of sale, assigned to G. all the 
prepared clay, bricks, &c., which were then in and 
upon the brickfield, and gave G. full licence, power 
and authority at all times during the continuance of 
the security to enter the premises and seize and hold 
possession of all and every clay, bricks, &c., which 
might then be in, upon, or about the said premises, in 
such and the like manner as if the same lormed part 
of the chattels and effects thereby expressed to be 
assigned. Circumstances arising which prevented the 
licence to seize being acted upon, it was contended 
that the licence acted as an equitable assignment ; but 
it was decided that it did not (Reeve v. Whitmore, 33 
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L.J., Ch. 63), Lord Westburjr thus lucidly explaining 
the distinction : " The principal question is, whether 
the assignment by way of mortgage from S. to G. 
operates as a present contract with respect to the 
bricks, and the clay, and the materials that might 
thereafter be brought upon the premises by 8. If 
there were upon the face of the deed, either expressly, 
or if there could be collected from the provisions of 
the deed by necessary implication, a contract or agree- 
ment between the parties that the mortgagee should 
have a security attaching immediately upon future 
chattels to be brought on the premises, then, un- 
doubtedly, the contract would have given to the mort- 
gagee, G., a present interest in all those materials, 
whether manufactured or raw, which might be 
brought on the brickfield after the date of the security* 
But it is quite clear, so far as express words are con- 
cerned, there is nothing of the kmd to be found. * * * 
The deed may be accurately represented as being a 
contract and a security to the extent of all the manu- 
factured articles, &c., then upon the premises, and a 
contract that the mortgagee should have a power at 
any time, whenever he pleased, of entering upon the 
premises and seizing the manufactured and raw mate- 
rial that he might find there, even although these 
things so seized were not upon the premises at the 
time of the security. The difference, therefore, is very 
clear and distinct with regard to the operation of the 
deed ; it is the difference between a present contract 
that the mortgagee should have a right and an interest 
attaching immediately by force of the contract upon 
all that property which, in futuro, might be brought 
upon the premises, and a contract that the mortgagee 
should have a power of entering upon the premises 
for the purpose of seizing and takmg possession of 
that future property. The contract tibat he should 
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have a power to seize^ appears to me to be perfectly 
distinct from a contract that lie should have a present 
and immediate rieht, which would attach instanter 
upon the propnerty brought upon the premises without 
the act of seizure. I think he had no such thing. 
I think the true extent and operation of the deed was 
merely this, that he had passm^ to him, by virtue of 
the contract, a right and a security on, and an interest 
in, all the then existing property ; and the security is 
accompanied by a power enabling him at any time to 
enter upon the premises, and take the future property 
that might be found there. But a power is a very 
different' thing from an interest ; and if the extent and 
limit of the contract be merely that he should have 
such a power, then an interest would not arise under 
the power till the power was exercised.'* (And see Cole 
V. Kemot, 41 L. J., Q.B. 221 ; L.E., 7 Q.B. 534.) 

Therefore, where an instrument does not purport to 
confer a present interest, but merely a licence to seize 
after acquired chattels, the mortgagee must still 
perfect lus title by taking j)ossession of the chattels 
when they have been acquired by the mortgagor. 
{Congreve v. JEvetts, 23 L. J., Ex. 273 ; Sape v. Hay ley j 
25 L. J., Q.B. 155 ; 6 E. & B. 830.) Such a Ucence 
may, if the deed be capable of that construction, be 
extended to crops and property on after taken land, 
as well as on land in the possession of the grantor at 
the time of the execution of the deed {Carr v. Allatt, 
27 L. J., Ex. 385), and also to goods on premises, not 
built until after the execution of the instrument. 
(Chidell V. Galsworthy, 6 C.B., N.S. 471.) 

It seems that a licence to seize after acquired 
property is revocable at any time until acted upon ; 
and the fact that the licence is under seal, or for 
valuable consideration, makes no difference. As to 
property not seized under it, the licence will be treated 
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as revoked by a subsequent assignment for the benefit 
of creditors, though such assignment may itself be 
invaKd as against trustees in bankruptcy {Garr v. 
Acraman, 25 L.J., Ex. 90), and the licence cannot be 
exercised after the bankruptcy of the mortgagor. (Cole 
V. Kernot, 41 L.J., Q-B. 221 ; L.R., 7 Q.B. 534.) 

Whether the security be by way of assignment or 
licence, the intention to include after acquired chattels 
must be clearly expressed, and will not be inferred 
from doubtful expressions. (Be New Clydach, Sfc, 
Company, L.R., 6 Eq. 514.) So that, where a bill of 
sale, by way of moiigage, assigned all the furniture and 
effects "in, upon, about, or belonging to,'* a particular 
house, and contained a proviso that, after default 
made in payment of the sum thereby secured, it 
should be lawful for the mortgagees to enter the said 
house and "to take, possess, and enjoy all and every 
the goods, chattels, effects, and premises to their own 
use and benefit,'' it was held not to justify a seizure 
of goods not in the house at the time of the execution 
of the bill of sale. {Tapfield v. Hillman, 12 L.J., 
C.P. 311.) 

Even where the intention to include after acquired 
chattels is evident, to make the security effectual the 
chattels must be described in such terms that the 
courts could enforce specific performance of the con- 
tract. {HolroydY. Marshall, 33 L.J., Ch. 193; 
Belding v. Read, 34 L. J., Ex. 212.) It would seem 
that a description is sufi&ciently specific if it is confined 
to effects 01 a particular kind to be subsequently 
brought into a defined place. (76.) 

The necessity for specifically describing the chattels 
intended to be comprised applies equally to a bill of 
sale of present as of after acquired chattels. If I 
grant a man twenty deer to be taken out of the herd 
in my park, no right of property in any particular 
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deer passes to the grantee. But^ if I have a black 
deer amongst the other deer in my park, I can grant 
him, and the ^rant is good ; or^ if I have two that 
can be distinguished from the rest^ and I grant one, or 
both of them, it is good for this, that it is certain what 
thing is granted. A grant of fifty quarters of com, 
twenty hogsheads of ale, or a dozen baskets of fruit, 
amounts only to a covenant to deliver goods answering 
the description used in the grant, and does not 
operate as an immediate tranraer of any particular 
parcel of com, quantity of ale or fruit, unless the 
com was measured^ the ale put into hogsheads, and 
the fruit into baskets, and set apart so as to be ascer- 
tained and identified at the time of the execution of the 
^;rant. (Addison on Contracts, 814, 7th ed.) Of course 
it is not necessary io particularise the chattels, only to 
identify them. So that, if any general description will 
unmistakeably point out what is meant, that is 
sufficient ; as, for instance, '' all the sheep now on my 
farm at B.," or, " all the furniture, now in, or here- 
after to be placed in, my house at C.,'' &c. (See 
post, Chapter Till., on the description of the chattels.) 
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CHAPTER in. 

nights of a grantee of a bill of sale as against the 

landlord qf the grantor. 

The secunty of the grantee of a bill of sale of 
chattels which are upon premises of which the grantor 
is merely tenant, is liable to be defeated, whetner the 
bill of sale be registered or not, by the landlord taking 
the goods for distress. The landlord has a common 
law right to distrain whenever there is a demise of 
corporeal hereditaments at a rent certain, payable on 
a certain day, and the rent is in arrear. if the rent 
is reserved payable in advance it may be so distrained 
for. (Buckley v. Tayl(/r, 2 T.R. 600.) 

Unless privileged under some exception eptablished 
at law, all personal chattels upon the demised premises, 
to whomsoever belonging, may be distrained. (See 
generally on the subject of Distress, Bedm. and Ly., 
L. & T. 134, et seq,) 

Of the chattels which are exempt from distress, only 
two classes are necessary to be noticed as materially 
affecting the rights of bills of sale holders. The first 
is fixtures (Simpson v. Hartopp, 1 Sm., L.O. 439, 
7th ed.), including those which as between landlord 
and tenant are removable by the latter (Darby v. 
Harris, 1 Q.B. 895, ante, p. 10), and notwithstanding 
they have been temporarily disannexed. (Gorton v. 
Falkner, 4 T.R. 567.) These are absolately exempt. 
The second class indudes beasts of the plough, sheep 
and instruments of husbandry. These are condition- 
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ally exempt, and are not to be distrained if there is 
any other sufficient distress. (51 Hen. 3, stat. 4 ; 
Davies v. Aston, 1 C.B. 746 ; Keen v. Priest, 4 H. & 
N. 236.) As to the first class of articles, a bill of sale 
in which they are included will be a good security 
against the landlord in any event; and as to the 
second class, when there are other chattels sufficient 
to satisfy the landlord's claiin. 

Unless by agreement the tenant has given to the 
landlord a more extended right, the latter can only 
distrain goods which are actually found upon some 
part of the premises out of which the rent issues. To 
this rule there are three exceptions, (1) in the case of 
cattle on commons, appendant or appurtenant to the 
demised premises ; (2) cattle driven off the premises, 
in the sight of the landlord, to avoid distress ; and 
(3) goods or chattels fraudulently or clandestinely 
removed by the tenant to prevent the landlord from 
distraining for rent. In the latter case, the landlord 
may, within thirty days next ensuing the removal, 
seize such goods wherever they may be found (11 Geo. 
2, c. 19, s. 1), unless before seizure they have been 
sold to a bond fide purchaser not privy to the fraud. 
(S. 2.) Tenants carrying away their goods, and aU 
persons wilfully and knowingly aiding them in such 
carrying away, become Hable to a penalty of double 
the value of the goods. (S. 3.) But goods removed by 
the grantee of a bill of sale could not be followed by 
the landlord, nor would such removal subject the 
grantee to penalties under section 3, notwithstanding 
he removed them under an apprehension that the 
landlord would distrain. {Bach v. Meats, 5 M. & S. 
200.) 

And though goods upon leasehold premises are 
liable to distress, the mortgagee may, to a certain extent, 
protect himself by marshalling the proceeds of the 
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goods. Thus, where a landlord distrained goods, 
part of wldcli were comprised in a bill of sale, and 
part not so comprised, and sold part of each class of 
goods nnder the distress, and the tenant after the sale 
became bankrupt, it was held that the grantee of the 
bill of sale was entitled to stand in the landlord's 
place for the purpose of having his debt paid out of 
the proceeds of the goods taken under the distress, 
whicn were not comprised in his security. {Hx parte 
Stephenson^ De Gex, 586 ; 17 L.J., Bkcy. 5 ; 2 
Fisher, 764.) 
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CHAPTER IV. 

Under what cireumstaneei a bill of sale will be void 
against creditors under the statute 13 Eliz.^ e. 5. 

One of the first and most material points to be 
ascertained in relation to a bill of sale, is whether the 
transaction which it embodies or represents, is or is 
not a mere trick or contrivance, on the part of the 
maker, to defeat the rights of his creditors ; and 
whether the bill of sale is intended to have actual 
operation, according to its apparent character and 
effect. From the earliest period of our legal history, 
we find evidence of the great suspicion and disfavour 
with which the law regards all dealings of a man 
with his property, by wmch he places out of the reach 
of his cr^tors the ordinary remedies for the recovery 
of their debts. So early as the fourteenth centurv, a 
statute was passed for rendering such transactions 
void; and in the reign of Elizabeth, two statutes, still 
in force, were passed, having the same object. The 
one (27 Eliz., c. 4) is for the protection of purchasers, 
and applies only to conveyances of real estate ; the 
other (l3 Eliz., c. 5) is for the protection of creditors, 
renders void all conveyances made with intent to delay 
or defraud them, and applies as well to goods and 
chattels as to land. 

The preamble of this statute declares it to be made 
" For the avoiding and abolishing of feigned, covinous 
and fraudulent feofiBoients, gifts, grants, alienations, 
conveyances^ bonds, suits, judgments, and executions^ 
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as well of lands and tenements as of goods and chat- 
tels/' which "have been and are devised and contrived 
of malice, fraud, covin, collusion, or guile, to the end, 
purpose, and intent, to delay, hinder, or defraud, 
creditors and others of their just and lawful actions, 
suits, debts, accounts, damages, penalties, &c., not 
only to the let or hindrance of the due course and 
execution of law and justice, but also to the overthrow 
of all ti'ue and plain dealing, bargaining and chevisance 
(i.e., contract or agreement), between man and man, 
without the which no commonwealth or civil society 
can be maintained or continued." 

By the second section it is enacted : " That all and 
every feoffment, gift, grant, alienation, bargain, and 
conveyance of lands, tenements, hereditaments, goods, 
and chattels, or of any of them, or of any lease, rent, 
common, or other profit, or charge out of the same 
lands, tenements, hereditaments, goods, chattels, or any 
of them, by writing or otherwise, and aU and every 
bond, suit, judgment, and execution, at any time had or 
made sithence the beginning of the Queen's Majesty's 
reign, that now is, or at any time hereafter to be had 
or made, .to or for any intent or purpose before 
declared and expressed, shall be from henceforth 
deemed and taken ^only as against that person or 
persons, his or their heirs, successors, executors, 
administrators, and assigns, and every of them whose 
actions, suits, debts, accounts, &c., by such guileful, 
covinous, or fraudulent devices and practices as afore- 
said, are, shall or might be, in anywise disturbed, 
hindered, delayed, or defrauded) to be clearly and 
utterly void, frustrate, and of none effect ; any pre- 
tence, colour, feigned consideration, expressing of use, 
or any other matter or thing to the contrary notwith- 
standing." 

By the sixth section it is provided : " That this Act| 
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or anything therein contained, shall not extend to any 
estate or interest in lands, tenements, hereditaments,, 
leases, rents, commons, profits, goods, or chattels had,^ 
made, conveyed, or assured, or hereafter to be had, 
made, conveyed, or assured, which estate or interest 
is or shall be upon good consideration, and bond fide 
lawfully conveyed or assured to any person or persons, 
or bodies politic or corporate, not having at tne time 
of such conveyance, or assurance to them made, any 
manner of notice or knowledge of such covin, fraud, 
or collusion as aforesaid, anything before mentioned to 
the contrary hereof notwithstanding/' 

This statute (confirmed by 14 Eliz., c. 11, s. 1, 
and made perpetual by 27 Eliz., c. 5, s. 2), though 
said to have been merely declaratory of what 
was previously the common law of the land (Mickards 
V. Attorney-General, 12 a. & F. 42), ha^ at all 
events defined, with an admirable simplicity, well 
worthy of extended imitation, the law upon a some- 
what complicated subject. It declares a fraudulent 
conveyance of any kmd absolutely void as against 
the grantor's creoitors, and their representatives or 
trustees in bankruptcy, both at law {Doe v. Ball, 11 
M. & W. 531) and in equity. {Holmes v. Penney, 
26 L.J., Ch. 179 ; and see per Kindersley, V.C., 
Sue V. French, ib. 317.) Aiid such dispositions of 
property are alike void against creditors, who become 
so subsequently, as against those who were so before 
the transaction. {Graham v. Mirber, 14 C.B. 410 ; 
23 L. J., C.P. 51.) 

But even a fraudulent assignment is binding, as 
between the parties, and as against strangers other 
than creditors {Doe v. Roberta, 2 B. & Aid. 367 ; and 
see White v. Morris, 11 C.B. 1015), for it is a just 
and general principle of law that no man shall set 
up his own fraud as the basis of any right or claim 
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for his own benefit (Doe v. Roberta^ 2 B. & Aid. 367 ; 
PhillpottsY, Phillpotts,20Jj.J ,,G.V. 11); sothatnoper- 
t;on can take advantage of the statute, but the parties 
injured by the fraudulent ajssignment, amongst whom, 
of course, are creditors who are prejudiced by it, 
but even creditors cannot, if they be privy or con- 
senting thereto. (Olliver v. King, 25 L.J., Ch. 427.) 

A feudulent conveyance passes no property, and it 
is, when set aside, looked upon as having been no con- 
veyance at all, so that, where a man makes a fraudu- 
lent gift of goods, which is therefore void against his 
creditors, and dies indebted, he is considered to have 
died in foil possession as to the claims of his creditors, 
and the goods are assets in the hands of his personal 
representative. (Shears v. Rogers, 3 B. & Ad. 362.) 

In determining whether a bill of sale is void under 
the statute 13 Eliz., c. 5, the fraudulent intent need 
not be actually proved to have existed. Where the 
effect of the assignment is in fact to delay, hinder or 
defraud creditors, and the surrounding circumstances 
are such as to raise the presumption of fraud, the bill 
of sale will be void unless that presumption be effec- 
tually rebutted. But in the absence of strict proof in 
consideringwhetherthefactsofanyparticularcase really 
warrant the inference of fraud, the state of circum- 
stances at the time the bill of sale was made must 
be regarded, and not subsequent events, except such 
as may be presumed to have been in the contemplation 
of the grantor at the time he executed the deed, for 
'^ as to the matter of fraud the same ought to be 
fraud at the beginning." (Stone v. Grubham, 2 Buls. 
225.) 

No exact and inflexible definition of fraud can 
safely be framed. Fraud is sometimes a question of 
law, sometimes a question of fact, and sometimes a 
mixed question of law and fact, and the whole ques- 

D 2 
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tion of fraud or no fraud depends upon the particular 
circumstances of each case, and is to be determined by 
the jury {Martindak v. Boothy 3 B. & Ad. 498) or the 
court. (SeeTA(wz;w(wv. TT^is^er, 28 L.J.,Ch. 700.) The 
statute was designed, in the language of its preamble, 
to avoid transactions devised to the "purpose and intent 
to delay or defraud creditors." It is obvious, that the 
intention of a man in doing any particular act must 
be, in abnost every case, a matter known only to 
himself ; but as every person must be presumed to 
foresee and intend the natural and necessary conse- 
quences of his own act {Ramshottom v. Lems, 1 Camp. 
279 ; Ex parte Qoater, 22 W.R. 935 ; 30 L.T., N.B. 
620), it has become the practice of the courts to regard 
certain acts or circumstances as indicative of a fraudu- 
lent intention, although even these are not absolutely 
conclusive evidences of fraud. We now propose to 
consider the most important of these evidences or, as 
they are sometimes termed, " badges " of fraud. 

(1.) Effect of continuance of possession on the part 
of the grantor, — The courts have laid down the 
doctrine that, if a man execute an absolute bill of sale 
of his goods and chattels, and afterwards remain 
in possession of them, a strong presumption of fraud 
arises, for it is obvious that ostensible occupation 
is a tacit assertion of ownership, whereby credit may 
be obtained, tradesmen be induced to supply goods, and 
debts be contracted. On the other hand, want of 
possession is in no instance a mark of fraud against 
creditors who concur and are parties to it. 

In Twyne^s Case (3 Rep. 80), decided only ten years 
after the passing of the statute, a debtor, in secret, 
made a general gift of all his goods and chattels to 
one of his creditors in satisfaction of his debt ; and, 
nevertheless, after making the bill of sale, continued 
in possession of the goods. It was held that the deed 
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was fraudulent, under tlie Act of Elizabeth, as against 
another creditor, who subsequently took the goods in 
execution ; for, although there was a debt really due 
to the grantee, yet, for the conveyance to come within 
the proviso of the Act (section 6), the sale must be both 
for valuable consideration, and also bond fide, and the 
circumstance of the debtor remaining in possession was 
treated by the court as one of the marks of fraud, 
continuance in possession by the donor being a sign of 
trust for his benefit ; but the sale in this case was held 
void, not only because the donor continued in posses- 
sion, but because he used the goods as his own to trade 
and traffic with others, and so defrauded and deceived 
them. This case was decided under 13 Eliz., c. 5, 
only ; but such a gift would now be voidable other- 
wise than under that statute, as will be noticed in a 
subsequent Chapter. In Edward% v. Harhen (2 T.R. 
687), it was held that, where a creditor took an 
absolute bill of sale of the goods of his debtor, but 
agreed to leave them in his possession for a limited 
time, and in the meantime the debtor died, whereupon 
the creditor took and sold the goods, he was liable to 
be sued as executor de son tort for the debts of the 
deceased, and all the judges were unanimously of 
opinion, that, unless possession accompanies and follows 
a bill of sale, it is nraudulent and void in point of 
law. But in this case there were additional indi- 
cations of fraud, viz., the generality of the assign- 
ment ; and the fact that more property was assigned 
than was necessary to cover the debt. Moreover, 
although this case does not appear ever to have been 
overruled, it has frequently been mentioned im- 
favourably, and in England (though not in America, 
see Benj. on Sales, 2nd ed., 405) the broad rule there 
laid down has been materially qualified by subsequent 
decisions, the result of which may be stated to be, 
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ihaty although continuance in possession by the 
yendor of goods sold is ever considered strong evidence 
of firaudy yet it is not in law fraud j9^ se, and the pre- 
sumption of fraud mav^ be rebutted by extrinsic 
evidence. ( Watkina y. Birch, 4 Taunt. 823 ; Lindon 
y. Sharp, 6 M. & G. 896-898 ; Pennell y. Dawson, 
18C.B. 365.) 

It seems, tiierefore, that ** the principle of Ttcyne's 
Case (3 Bep. 80 b., ante, p. 28) as to non-deliyery 
of possession is to be applied in much the same way 
as me rule in bankruptcy with respect to order ana 
disposition, which is, that the goods must remain in 
the order and disposition of the bankrupt up to the 
time of the bankruptcy, and when possession is giyen 
before the bankruptcy, tiiere is no ground for saying 
that it is fraudulent" (per James, L.J., JEx parte 
Wilson, 22 W.R. 241), and, practically, the doctrine 
is limited to absolute bills of sale, under the terms 
of which the grantee would be entitled to immediate 
possession. It a bill of sale be made to take effect 
at some friture time, or upon particular conditions 
expressed in the instrument, the sale is not yoid, 
though possession be not delivered immediately ; 
because, the ^ntor^s continuance in possession until 
such friture time, or until the condition be performed, 
is consistent with the stipulations of the deed. For 
instance, where the bill of sale is conditional, as by 
way of a mortgage, and contains a provision that the 
mortgagor shall retain possession until he makes 
default in payment of the mortgage money, and he 
does so, the transaction is valid. {MartindaleY. Booth, 
3 B. & Ad. 498.) In that case. Lord Tenterden, 
C. J., said : '' The consideration for the bill of sale 
was not only an antecedent debt, but a sum of money 
to be advanced by the plaintiffs to enable P. to carry 
on his trade. The omission of the plaintiffs to take 
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possession of the goods was perfectly consistent with 
the deed ; for it was stipulated that P. should continue 
in possession until default made in payment of all or 
any of the instalments, and that on such default it 
should be lawful, although no advantage should have 
been taken of any previous default, for the plaintiffs 
to enter and take possession of the household goods 
and ftimiture. The possession by P., therefore, being 
consistent with the deed, and it having been given in 
oonsideration of money advanced to enable P. to 
carry on his trade, I cannot say that it was absolutely 
void." Indeed, under such a provision the mortgagor, 
until default, can maintain an action of trespass agamst 
any person (including the mortgagee himself) who 
may seize the goods. {Brierly v. Kendall, 17 Q.B. 937.) 
Again, if it be consistent with the nature of the 
transaction — for instance, where the instrument in 
substance, though not in form, is a mortgage — the 
mortgagor may retain possession of the goods assigned, 
until default, without thereby rendering the bill of 
sale necessarily void under the statute of Elizabeth, 
even though the deed does not contain an express 
provision enabling him to do so. A sinking illustra- 
tion of this proposition will be found in the case of 
Cook y. Walker. (3 W.E. 357.) There, a bill of sale 
was given of the furniture and effects of an hotel, by 
way of security, but the document contained no pro- 
viso enabling the maker to retain possession until 
default. There was no evidence that the grantor was 
in insolvent circumstances at the date of the bill of 
sale ; and it was held that, the fact of his retaining 
possession of the goods did not render the instrument 
impeachable by his other creditors, the transaction 
being a mortgage, and it appearing necessary for the 
purposes of his business that tne grantor should remain 
in possession of the property. 
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Although, therefore, the want of delivery of pos- 
session, ichefi consistent with the deed, ortoith the nature 
of the transaction, will not make the transaction 
fraudulent and void, it is, at the same time, not wholly 
protected by that circumstance, but may be impeached 
oy any other presumption or proof of fraud. " Where," 
said Lord Abinger, C.B., ''the possession is according 
to the deed, that will not set up the deed, if the jury 
should think the deed was a fraud.'' (Riches v. Evans, 
9 C. & P. 640.) 

The principle, then, is that in most cases want of 
possession is a circumstance requiring explanation, in 
the absence of which a jury may be led to infer that 
the bill of sale was never intended to operate ; so that, 
where a bill of sale of chattels is not conditional, or 
by way of mortgage, but is made in satisfaction of a 
debt, tiie grantee, for his own safety, should take pos- 
session of the goods immediately after the gift, not 
trusting to a merely formal possession, or to anything 
less than an open change of ownership. 

(2). Effect of an absence of valuable consideration. — 
Another grave, though not absolutely conclusive, indi- 
cation of iraud, appears where a bill of sale is made by a 
debtor without an ade(juate valuable consideration, for a 
man has no right to give away that which he owes to 
his creditors. Thus, mere voluntary transfers of property, 
made by a person at the time insolvent, are in all 
cases fraudulent and void as against creditors (Taylor 
V. Coenen, L.E., 1 Oh. D. 636 ; 34 L.T., N.B. 18 ; and 
see Spirett v. Willows, L.R., 1 Oh. App. 520 ; 34 L. J., 
Ch. 366 ; Crossley v. Elworthy, L.E., 12 Eq. 158 ; 40 
L. J., Ch. 480 ; Mackay v. Douglas, L.R., 14 Eq. 106 ; 
20 W.R. 652 ; Cornish v. Clark, L.R., 14 Eq. 184 ; 
42 L. J., Oh. 14 ; Kent v. Riky, L.R., 14 Eq. 190 ; 
41 L.J., Oh. 569 ; Bayspoole v. Collins, L.R., 6 Oh. 
App. 228; 40 L.J., Oh. 289), on the ground that 
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" benevolence, generosity, forbearance, may be well 
exercised, with this I'estriction, however, that the 
practice of these moral virtues is not made at the 
expense of other people. To hold the contrary, would 
be directly opposed to the commonest principles of 
justice and honesty." {Per Bacon, C. J.Bkcy., JEx parte 
Williams, L.R., 10 Eq. 61.) And, said Lord Hatherley, 
L.C., in Freeman v. Pope (L.R., 5 Ch. App. 640) : 
" The principle on which the statute of 13 Elizabeth, 
c. 5, proceeds, is this, that persons must be just before 
they are generous, and that debts must be paid before 
gifts can be made." The law as to voluntary settle- 
ments is perfectly clear, and where the transaction 
purports to be a regular sale, it is of the utmost 
importance that the transfer should be for an 
adequate consideration, for — although the court will 
not weigh nicely the amount — ^gross inadequacy of 
payment for the goods conveyed will be esteemed 
strong evidence of fraud {Dewey v. Bat/ntun, 6 East. 
282 ; Strong v. Strong, 18 Beav. 408) ; and even 
should the fall consideration be given, yet it must not 
be given in such a form as to defeat creditors 
{Stileman v. Ashdown, 2 Atk. 477), for instance, as 
for the maintenance of the debtor for his life ; for if 
so the bill of sale will be set aside. {Neale v. Bay, 28 
L. J., Ch. 45 ; see. also French v. French, 25 L. J., 
Ch. 612.) But, where a debtor sells property for an 
adequate consideration, his estate is not diminished — 
it exists, though in a diiBferent form — and being still 
available to pay his debts, no one is injured. {Copia 
V. Middkton, 2 Mad. 410-430.) 

A bill of sale, not being fraudulent against credi- 
tors under the statute, unless a fraudulent intention to 
defeat the rights of creditors is properly established, 
proof of such fraudulent intention will, of course, 
supersede any consideration. {Bott v. Smith, 21 
Beav. 511.) 
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Where a bill of sale is made in consideratioiL 
of a present advance, and not merely in satisfaction 
of a previous debt, it is far less liable to, though, 
of course, not necessarily free from, the imputation 
of fraud. Thus, I may lend A.B. money to buy furni- 
ture, and then take a bill of sale of the goods to 
secure myself, and leave the furniture in his possession, 
and the bill of sale (due formalities being observed) 
will hold good, for the purpose is honest, and 
the effect to enable the debtor to carry on his 
business ; and so, where goods taken in execution 
were sold by auction, and purchased by a person, not 
a creditor, who took a bill of sale of the sheriff, and 
then l^nt the goods to the original owner for a tem- 
porary and honest purpose, the bill of sale was held 
good. {Kidd v. BawUnaon, 2 Bos. & Pul. 69.) Where, 
therefore, the consideration for a bill of sale is not only 
a previous debt, but also a present advance to enable 
the debtor to carry on his trade, that fact will be 
considered evidence of the good faith of the trans- 
action, {Martindale v. Booth, 3 B. & Ad. 498.) 
But the present advance should be substantial, for 
although it must be remembered that the real ques- 
tion in these cases is not whether the present advance 
was great or small, but whether there was an honest 
intention of carrying onthebu8ine88,yet,mdetermiidiig 
the question whether a particular bill of sale is hon& 
fide or a contrivance to defeat creditors, a jury will 
always consider the relative value of tiie property, 
withdrawn from the reach of the creditors, in proper- 
tion to the amount of their claims at the time, and 
the value of that substituted for it. {Dewey v. 
Bat/ntun, 6 East. 257.) The amotint of the present 
advance is therefore a most important, though by no 
means conclusive, consideration^ for under this statute, 
if a bill of sale be not made bond fide, the fact that it 
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was made for valuable consideration will not alone 

Srotect it against creditors, " I have known," said 
iord Mansfield, in the well known case of Cadogan 
V. Kennett (Cowp. 434), " several cases where per- 
sons have given a fair and full price for goods, and 
where the possession was actually changed; yet, being 
done for the purpose of defeating creditors, the trans- 
action has been held fraudulent and therefore void. 
* * * * So, if a man knows of a judgment and 
execution, and with a view to defeat it purchases the 
debtor's goods, it is void, because the purpose is 
iniquitous. It is assisting one man to cheat another, 
which the law will never allow." And so, where a 
trader's goods having been seized under a fi, fa,, the 
defendant paid to the sheriff the amount at which the 
goods had been valued, being just sufficient to satisfy 
the sheriff's execution, and the sh^iiSF duly executed a 
bill of sale to the defendant, who was aware that the 
trader was indebted to otiier creditors, the jury 
found that the object of the transaction was not merely 
to relieve the trader from a forced sale, but to protect 
the goods from other creditors, and the sale was 
declared to be void under 13 EUz., c. 5. {Chraham v. 
Furher, 23 L.J., C.P. 51.) 

A bond fide purchaser, for valuable consideration, 
without notice of any fraud on creditors, is more 
entitled to be protected than the creditors themselves, 
whose only claim is on the general estate, for he has 
paid his money for those particular goods which he 
claims, and is expressly exempted from the operation 
of the Act by the sixth section ; and, even though 
there are some suspicious circumstances, a purchase 
will be held good, unless it be shown that it was in fact 
a contrivance to defeat creditors, and that the purchaser 
was privy to it. {Hale v. Saloon Omnibus Company^ 
28 L.J., Ch. 777.) And in another case, it was 
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held that, where a bill of sale has been made 
for value, not only must firaud be shown, in order 
to avoid the transaction as against the purchaser, 
but it must be shown that he was privy to the firaud 
against creditors ; for, unless this position can be 
established, the purchaser who has paid his money, or 
other consideration, has a right, paramount to that of 
creditors. And the purchaser must have notice, not 
only of the debt, but of the fraudulent intention. 
{Jones V. Boulter y 1 Cox, 288.) 

(3.) Ejfect of the absence of a valuation or appraise- 
ment, — There should be a proper valuation or appraise- 
ment of the goods and chattels, prior to the making 
of the bill of sale, for otherwise it may be inferred 
that the transfer was not intended to be a real one. 
Both vendor and purchaser, should, of course, know 
the true nature and value of that which they intend 
shall be transferred, (Ttcyne's Case, 1 Sm., L.C.) 

(4.) Ejfect of secrecy in the transaction, — Secrecy is 
always a badge or mark of fraud, and, conversely, 
notoriety of change of ownership necessarily lessens 
the presumption of fraud. Actual change of posses- 
sion is, of course, notice to the world that there 
has been a change of ownership, but such notice may 
be equally well given by notoriefy, so that the presump- 
tion of ownership remaining in the grantor may be 
effectually rebutted. In the case of Wordall v. 
Smith (1 Camp. 332), Lord EUenborough said ; 
" To defeat an execution by a bill of sale there 
must appear to have been a bond, fide substantial 
change of possession. It is a mere mockery to put in 
another person to take possession jointly with the 
former owner of the goods, — a concurrent possession 
with the assignor is colourable. There must be an 
exclusive possession under the assignment, or it is 
fraudulent and void as against creditors.'^ But if 
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there are other circxunstances — as, for instance, the 
fact that the execution of the bill of sale is notorious 
in the neighbourhood — which showthe jointpossession 
to be consistent with good faith in the parties to 
the transaction, the presumption of fraud may be 
negatived. A striking illustration of this last pro- 
position is in Latimer v. Batson (4 B. & C. 652), 
where the sheriff seized the goods of the Duke of 
Marlborough, and sold them to the judgment creditor, 
who sold them to the plaintiff^ wno put a man in 
possession, but allowed them to remain in the Duke's 
mansion and be used by him as before ; it was held 
that it was properly left to the jury to say whether the 
sale was a bond fide sale for money paid by the plain- 
tiff*, and that, if so, they should find a verdict for him. 
Here, it will be perceived, the goods had been seized 
by the sheriff, who is a public officer, and his seizure 
a public act ; so that the transaction was accompanied 
by some notoriety, the circimistances attending the 
execution being ^own in the neighbourhood, and 
the court considered the notoriety of the transfer 
operated against the presimiption of fraud. In other 
cases, it has been held also that if goods, seized 
under an execution, are sold bond fide, and the buyer 
suffers the debtor to continue in possession of the 
goods, still they are protected against subsequent 
executions, if the circumstances under which he has 
the possession are known in the neighbourhood. 
(Leonard v. Baker, 1 M. & S. 251 ; Watkina v. Birch, 
4 Taunt. 823 ; Jez^h v. Ingram, 8 Taunt. 838.) In 
Ttoyne'a Case (1 Sm., L.C.), which is the leading case 
on this subject, Lord Coke gave advice to those who 
take a biU of sale, in satisfaction of their debt, from 
one who is indebted to others also. '^ Let it be made 
in a public manner, before the neighbours, and not in 
private, for secrecy is a mark of fraud. Let the goods 

£ 
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and chattels be appraised by good people to the verjr 
value, and take a gift in puiicolar, in satisfaction of 
your debt. Immediately after the gift take possession 
of them ; for continuance of the possession of the 
donor is a sign of trust." 

Of course, a mere formal delivery or colourable 
possession will not be enough. In order to make a 
Dili of sale valid under the Act of Elizabeth, every 
step in reference to it must be honestly taken, in good 
faith, without design to delay or defraud the creditors,, 
whom the statute was expressly passed to protect. 

Besides the evidences of fraud above mentioned, 
there are other circumstances mentioned in the reports 
as raising the presumption of fraud. Reservation of 
a power to mortgage, as being actually a power of 
revocation, is a constant evidence of fraud {Tarback 
V. Marburp, 2 Vem. 509) ; the fact that the owner 

Sennits third persons to treat the property as the 
ebtor's {Ladi/ Arundell v. Phipps, 10 Ves. 151) ; 
the grantor keeping the deed in his own custody, which,, 
obviously, leads to the inference that the instrument 
was not meant to operate as a bond fide transfer 
{Doe V. Ball, 11 M. & W. 533) ; the absence of a 
schedule to the deed of the goods conveyed; the 
fact that the consideration of the bill of sale is not 
truly stated (but see Biddulph v. Oould, 11 W.E, 
882), or that the deed does net in other respects 
represent the real contract between the parties, are- 
also circumstances which the courts regard with 
suspicion. 

A bill of sale is not void under the statute because- 
it has the effect of delaying a particular creditor, if it 
be made bond fide, on the demand of a creditor, and 
for good consideration, and not for the mere purpose- 
of defeating creditors. The debtor may, therefore, at 
any time before execution by a judgment creditor,. 
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either secure one particular creditor, or provide rate- 
ably for all his creditors. (1 Fisher on Mortgages, 200.) 
To support such a transaction, and to rebut the 
presumption of fraud arising from an apparent want 
of consideration, evidence of the real circumstances, 
and of the existence of a valuable consideration, may 
be given, provided it do not contradict the allegations 
of the deed. {Oale v. Williamson, 8 M. & W. 405.) 
A bill of sale may he good under 13 Eliz.y c. 5, though 
made to defeat an eoppected execution. — The Act of 
Elizabeth, which we are now considering, does not 
prevent a debtor preferring one of his creditors to the 
rest ; and a bond fide sale or mortgage of goods for a 
valuable consideration, is not invalidated by reason of 
the grantee's knowledge that it is made to defeat an 
•expected execution. (Wood v. Diiwe, 7 Q.B. 892 ; 
Darvill v. Terry, 6 H. & N. 807 ; 30 L. J., Ex. 355 ; 
Alton V. Sarrison, L.E., 4 Oh. App. 622.) In Wood 
v. Dixie (ubi sup.), a debtor executed a bill of sale by 
way of mortgage of his goods, as a security for money 
lent; and Coltman, J., told the jury that, if the transac- 
tion was to defeat the execution creditor, the conveyance 
was void as against him ; but the Court of Queen's 
Bench held that direction wrong. There the security 
was money lent at the time ; but it applies equally 
w^here the consideration is an antecedent debt, for, 
43aid GKbbs, C.J. (in Benton v. Thomhill, 2 Mars. 
430; S.C., 7 Taunt. 149), "there is no rule of law 
which prevents a man from preferring one bond fide 
•creditor to another;" and a debt due is a good and 
valuable consideration, nor is a bond fide assignment 
of the debtor's property for the benefit of certain 
•creditors void under this Act, although it may be 
void under section 92 of the Bankruptcy Act of 1869. 
{Alton V. Harrison, supra ; Allen v. JBonnett, L.R., 6 
Ch. App. 577.) 

e2 
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But a bill of sale which is clearly made to defeat 
the operation of the bankrupt laws, like all other 
contracts entered into with a similar purpose, will be 
void and of no effect. The object of the bankrupt 
laws is primarily to secure the equal distribution of 
the debtor's property amongst his creditors, without 
preference, and no man can be allowed to contract 
nimself out of them. ( Wlhon y. Gfreentroody 1 Swanst. 
471 ; Whitmare v. Maaon, 2 J. & H. 204 ; Hx parte 
Maekay, L.R., 8 Oh. App. 643 ; RichesY. Meller, Q.B.D., 
Mich. 1876.) Thus, the preference must not be 
really firaudulent — as, for instance, if a man's creditors 
have all agreed to accept a composition, and the 
debtor makes a secret transfer to one of them to 
induce him to sign the deed, to which all the creditors 
are parties — such transfer would clearly be voidable 
as a fraud upon the other- creditors. {Leicester v. 
Bose, 4 East. 372.) 

So also, a transfer of the property of the debtor to 
trustees for the benefit of all ma creoitors, though not 
void by the operation of the statute, is void under the 
Bankruptcy Act, 1869, as an act of bankruptcy. (See 
Chapter VI.) 

To prove a bill of sale fraudulent, declarations 
made by the grantor at the time of executing it, are 
admissible in evidence, but not those made at another 
time. {PhiUips v. Earner^ 1 Esp. 355.) 
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CHAPTER V. 

Under what circumstances chattels comprised in a bill of 
sale mil be saleable by the trustee in bankruptcy ef 
the grantor, as being in his order and disposition at 
the time of bankruptcy. 

It is proposed in the present Chapter to point out, as 
clearly as the somewhat difficult and technical 
nature of the subject will allow, the risks to which 
the security of the holder of a bill of sale 19 exposed 
by the bankruptcy of the maker. The chief objects 
of all bankruptcy laws have been, (1) to. obtain an 
equal distribution of the debtor's assets amongst his 
creditors without preference, and (2) to protect the 
general creditors of a trader against that undue 
credit which mi^ht be acquired by his being allowed 
to parade as his own, property which, in point of 
fact, belongs to other people. In gener^, such 
property onl^, as belongs to the bankrupt, is subject 
to distribution, but under particular circumstances 
(which we shall now consider), even the property of 
others is liable to be applied towards the payment of 
the bankrupt's debts, in the same manner as any 
other part of his estate. 

The property of a bankrupt divisible amongst his 
creditors is clearly described m the 15th section of the 
Bankruptcy Act, 1869, the fifth sub-section of which 
declares that it shall comprise, amongst other things : — 

** All goods and chattels being, at the commence- 
ment of the bankruptcy^ in the possession, order, or 



42 WHBN BILIiS OP SALB VOID 

disposition of the bankrupt, being a trader, by the 
consent and permission of the true owner, of which 
goods and chattels the bankrupt is reputed owner, or 
of which he has taken upon himself the sale or 
disposition as owner ; provided thai things in action, 
other than debts due to him in the course of his 
trade or business, shall not be deemed goods and 
chattels within the meaning of this clause/' (32 & 33 
Vict., c. 71, s. 15, sub-sec. 5.) 

The doctrine of " reputed ownership," as it is 
called, contained in the above cited sub-section, is not 
a novel feature in the Bankruptcy Act of 1869. It 
had its origin in the reign of James 1st, and, although 
frequently objected to and reprobated, on the ground 
that it is unjust to take one man's goods to pay 
the debts of another, it has ever since been main- 
tained as a principle, that property suffered to 
remain in the visible possession of the bankrupt, 
is divisible among his creditors. ''That clause 
refers," says Lord Kedesdale (Joy v. Campbell, 1 Sch. 
& Lefroy, 336), commenting upon the almost corres- 
ponding terms of an Irish bankruptcy Act, " to 
chattels in the possession of the bankrupt in his 
order and disposition, with the consent oi the true 
owner, that means where the possession, order and 
disposition, is in a person who is not the true owner^ 
or to whom they do not properly belong, and who 
ought not to have them ; but whom the owner per- 
mits, unconscientiousl^ as the Act supposes, to have 
such order and disposition. The object was to pre- 
vent deceit by a trader from the visible possession of 
a property to which he was not entitled. But, in the 
construction of the Act, the nature of the possession 
has always been considered, and the words nave been 
construed to mean, possession of the goods of another^ 
with the consent of the true owner." 
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This exposition of the law on the subject, as laid 
down by Lord Eedesdale, has been universally 
approvea {^eper Parke, B., I^immons v. Edtparda^ 16 
m. & W. 842) ; but probably no principle of law has 
been so variously applied by the courts as that of 
reputed ownership. Kecent cases have, however, gone 
far to settle the law. " There are cases," said Lord 
Selbome, in Ux parte Watkins, lie Comton (L.R., 8 
Ch. App. 520 ; 42 L. J., Bkcy. 50), "in which the courts 
have shown a decided inclination to reduce, within 
limits more consistent with a sound and reasonable 
view of the doctrine, some of the dicta or views which 
are to be found in some of the earlier cases. I should 
not, indeed, like to commit myself to the strong language 
of Sir Frederick Pollock, in the case of Prismall v. 
Lovegrove (6 L.T., N.S. 329), in which he said that 
the old doctrine of reputed ownership was completely 
out of fashion, and had been so for at least forty years. 
It would be more in accordance with my opinion to say 
that the doctrine of reputed ownership has been the 
same from first to last, but that the courts have of 
late years looked more narrowly and closely to the 
real value and weight of the circumstances which 
tend, on the one hand, to confirm, and, on the other 
hand, to exclude, the reputation of ownership. In so 
doing they seem to me not to be going against the 
policy of the statute, but merely to be carrying it 
into effect in accordance with sound principle.'* 

Bjr the Act of 1869, the doctrine of reputed owner- 
ship is expressly limited to traders. This is simply a 
return to the law as established before the Bankruptcy 
Act of 1861, which statute, having made non-traders 
amenable to bankruptcy, brought them also within the 
doctrine of reputed ownership, from which they are 
now again expressly excluded. 

As to who are traders mthin the Bankruptct/Axit, 1869, 
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— ^Naturally, the first inquiiy in considermg this sub- 
section is, to whom is it applicable, that is, who are 
''tradeis^' within the Act r By section 4, ihe persons 
mentioned in the schedule are declared to be traders 
within the Act. The schedule is as follows : — 
Alum tnakers. 
Apothecaries. 

A surgeon who was licensed to practice as an 
apothecaiy, and supplied medicines to his patients 
only, was held to be a trader as an apothecary. (Sx 
parte Crabby 8 De G., M. & Q. 277 ; 25 L. J., 
Bkcy. 45 ; see also Ex parte Baubeny, 2 Dea. 72.) 
Auctioneers. 
Bankers. 

Army and navy agents are not {Richardson 
T. BradshaWy 1 Mk. 128 ; Sankey y. Jones, Cowp. 
745; Bx parte Wilson, 1 AtL 217), but a 
person who, though not keeping books, &c., as 
bankers usually do, yet acts as a banker, may 
be included. (Bx parte Wilson, ubi sup.) It 
was formerly held that the holding of shares in a 
joint stock bank constituted a tradmg as a banker 
within the Bankruptoy Acts (Bx parte Sail, 3 Dea. 
405 ; Bx parte Wyndham, 1 M., D. & D. 146), unless 
the shares were purchased expressly to obtain the 
benefit of the bankrupt laws (Ex parte Brundrett, 
2 Dea. 219), or for some merely temporary purpose. 
lEx parte Atkinson, 1 M., D. & D. 300.) But it is 
yery doubtfiil whether a mere shareholder in a joint 
stock bank would now be adjudicated bankrupt as 
a trader within the meaning of the word trader ; 
and it is expressly enacted that shareholders in 
companies, incapable of being adjudged bankrupt 
under section 5 (Bkcy. Act, 1869), cannot be adjuiu- 
cated bankrupt as traders in respect of their 
shares. 
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BhaeherB. 

Broken. 

Includes pawnbrokers (BawUnsan y. Pearson, 6 
B. & Aid. 124) ; bill-brokers (Ex parte PhippSy 
2 Dea. 487) ; shipbrokers {Pott v. Turner, 6 Bing. 
702) ; insurance-brokers (see Ex parte Stevens, 4 
Mad. 256 ; Eden, Bkcy. 6, 7 ; Milford v- Hughes, 
16 M. & W. 174) ; ana money-brokers. (Ex parte 
Oem, 2 M., D. & D. 99.) A solicitor, who was in 
the habit of laying out money in investments for 
his clients, was adjudicated bankrupt as a money- 
broker. {Ex parte Gfem, ubi sup.) Sharebrokers, 
stockbrokers and stockjobbers are expressly named 
in the schedule. (Infra.) 

Brickmakers. ^ 

Builders. 

Includes those only who make it a business to 
build for hire, or by contract for others, or with 
intent to sell, let or deal with the buildings to gain 
a profit and a livelihood. (Ex parte Neirincks, 1 
Dea. 78 ; and see Be Fowler, 1 Fonb. B.C. 201.) 
Thus, a person who bought six carcases of houses 
for the purpose of finishing and selling them, and 
who ordered materials for this purpose, representing 
himself as a builder, was held a trader. {Ex parte 
Neirincks, ubi sup.) But one or two isolated irans- 
actions, not being part of a general system, will 
not make a man a builder {Stuart v. Shper, 3 Ex. 
700 ; Ex parte Stewart, 18 L J., Bkcy. 14), as 
where persons employed builders to finish houses 
on whicn they had a mortgage. {Ex parte Edwards, 
1 M., D. & D. 3.) 

Caknderers. 

Carpenters. 

Includes a person who buys timber, &c., for the 
purpose of manufacturing commodities for sale. 
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(See Chapman y. Lampshirey 3 Mad. <155.) A 
mere journeyman carpenter would not, it is sub- 
mitted, be included, but a sbip carpenter apparently 
may be. {Kimey v. Smithy 1 Ld. Baym. 741.) 

Carriers. 

A person who merely acts as a carrier for tbe 
purpose of making the best use of bis land, is not 
tbereby constituted a carrier within the schedule. 
(Ex parte Bagshaw, 33 L.T. 276.) 

Cattle or sheep salesmen. 

Includes a farmer habitually bujdng many more 
sheep than necessary to stock his farm, and selling 
the surplus at a profit. (Ex parte Newally 3 Dea. 
333.) 

Coach proprietors. 

Cowkeepers, 

This word " does not, of course, mean to include 
all persons who keep cows." {Per Enight Bruce, 
C.J. Bkcy. ; Ex parte Deringy De G. 398.) But 
it applies to all persons who keep cows merely for 
profit by the sale of the milk, though not to a 
farmer who sells the milk of cows kept on his farm 
(Ex parte Bering, uhi sup. ; but see Carter v. Bean, 

1 Swanst. 64), even though he retailed the nulk 
himself. (Bell v. Toung, 16 C.B. 624.) 

Byers, 

Fullers. 

Keepers of inns, taverns, hotels, or coffee'hotises. 

Under this description are included lodging and 
boarding-house keepers who supply provisions to 
their lodgers at a profit, whether separately or at 
their own tables. (Smith v. Scott, 9 Bing. 14; 
Oibson V. King, 10 M. & W. 667 ; Ex parte Birch, 

2 M., D. & D. 659 ; Kingy. Simmonds, 1 H.L., Gas. 
764 ; Ex parte Baniel, 7 Jur. 290.^ But they 
must be proved to have sold provisions in some 
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form (-Ec parte Wilks, 2 M. & A. 667), for a mere 
lodging-house keeper is not within these words. 
{Ex parte BowerSj 2 Dea. 99.) 

Lime burners. 

Livery stable keepers. 

Market gardeners. 

A farmer who grows some peas and potatoes in 
accordance with his farming lease, and consigns 
them to London for sale on commission, is not a 
market gardener. (Ex parte Hammond^ De G. 93.) 

Millers. 

Packers. 

Printers. 

Sharebrokers. 

It was held {Ee Cleland, L.R., 2 Ch. App. 466) 
that the secretary of an insurance company who 
dealt largely in the shares of the company, and sold 
shares for his Mends, was not a trader within the 
Bankruptcy Act of 1849. But it is submitted that 
such a course of dealing would now constitute a 
man a sharebroker, or stockbroker, within the 
particular words of tibis schedule. 

Shipotoners. 

A fisherman who owns fishing smacks used only 
for fishing purposes is not included. {Be Stubbs, 
22 L.T. 291.) 

Shiptprights. 

Stockbrokers. 

Stockjobbers. 

Victuallers. 

Warehousemen. 

Wharfingers. 

Persons using the trade or profession of a scrivener, 
receiving other m^n^s moneys or estates into their trust 
or custody. 

In Adams y. Malkin (3 Camp. 538), Gibbs, G.Z., 
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said : " There is some difficulty at the present day 
in understanding correctly what a money scriyener 
is. There is no liying cnaracter to refer to as an 
example/' The difficulty has increased rather than 
diminished since that case was decided, but it seems 
settled, that to make a man a money scriyener, it 
must be an occupation which he follows for a 
liyelihood, and in which he carries on the business 
of receiying other persons' moneys to inyest for 
them as occasion offers {Adams y. Mdlkin, 3 Gamp. 
538 ; Lott y. MehnUe, 3 M. & G. 40 ; Ex parte 
Dufaur, 21 L.J., Bkcy. 38} ; so that one or two 
transactions will not make a solicitor a scriyener 
{Ex parte Patersan, 1 Bose, 402; Ex parte Bath, 
Mont. 82), the intention to make a Uying by the 
pursuit being essential. {Adams y. McUkin, ubi 
sfip.; Tea y. Allen, 3 Doug. 214; Hutchinson y. 
Oascoigne, Holt, N.P. 607 ; Lott y. Melville, ttbi 
stip.) 

Persons insuring ships or their freight, or other matters, 
against perils of the sea. 

Persons using the trade of merchandize by way of bar- 
gaining, exchange, commission, consignment, or other- 
wise, in gross or in retail. 

This description would appear to comprise all 
the merchants and tradesmen in the country. It 
has been held to include a commission agent. {Ex 
parte Hawker, 26 L.T., N.S. 64.) 

Persons who, either for themselves, or as agents or factors 
for others, seek their living by buying and selling, or 
buying and letting for hire, goods or commodities, not 
mere choses in action, or by the workmanship, or the 
conversion of goods or commodities. 

One or two isolated purchases and sales will not 
bring a man within this definition of a trader. The 
buying and selling must haye been part of a 
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general system intended as a means of gaining a 
living. {Ex parte Paterson, 1 Rose, 402; Newland 
V. Belly Holt, N.P. 221 ; Ex parte Lavender ^ 4 Dea. 
& 0. 487.) Thus, a man having over purchased 
goods for his own use may sell the surplus (Ifewlandy. 
Bell, ubi sup, ; Summer sett v. Jarvis, 3 B. & B. 2); 
the owner of a coUiery may buy goods and sell 
them again to his own pitmen (per Eldon, C, Ex 
parte Gallimore, 2 Rose, 428 ; and see Cullen, 21); 
a schoolmaster may buy books and shoes, and sell 
them at an advance to his scholars ( Valentine v. 
Vaughan, Peake, 108) ; an executor may dispose of 
his testator's stock in trade, or continue the business 
for a time really necessary in order to wind it up 
(Marshall v. Broadhurst, 1 Cr. & J. 406 ; and see 
Ex parte Nutt, 1 Atk. 102 ; Ex parte Garland, 10 
Ves. 110; Vinery. Cadell, 3 Esp. 88; Ex parte 
Richardson, 3 Mad. 138) ; and a farmer may 
occasionally buy hay, com, horses, &c., with a view 
to selling again at a profit (Stewart v. Ball, 2 (N.R.) 
B. & P. 78), without necessarily becoming traders 
within the meaning of the Act, the dealing being in 
all these instances not usual, but accessorial merely 
to the main occupation of the person. So, also, a 
person who lets furnished lodgings may buy 
mrniture and let it with the rooms, and, so long as 
his doing so is only ancillary to his main object of 
letting the lodgings, it is not a " bujdng and letting 
for hire" within the Act. (Ex parte Bowers, 2 
Dea. 99 ; 3 M. & A. 33.) It is, therefore, an 
intelligible rule that the bujdng and selling, or 
buying and letting, must be in the usual course of 
a man's occupation (Crisp v. Pratt, Cro. Car. 
549 ; Potman v. Vaughan, 1 T.R. 673 ; Ex parte 
Oallvmore, 2 Rose, 428 ; Re Gleland, L.R., 2 Oh. 
App. 466), subject, of course, to inquiry as to the 
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nature, extent and intent of the dealing in question. 
If, for example, a farmer buy and sell horses to an 
extent unauthorized by his character of fanner 
(see Bartholomew v. oherwood, 1 T.R. 573 n.), 
he may be made bankrupt as a horse-dealer 
(though he have no licence to deal in horses. Ex 
parte Oibba, 2 Eose, 38; Wright v. Bird, 1 
Price, 20), or as a " cattle salesman " (Ex parte 
Newally 3 Dea. 333, ante, p. 46) ; for, where pur- 
chases and resales are systematically effected to a 
large amount, there is, of course, strong evidence of 
trading. Provided, however, that the intention to 
deal generally, be proved, the extent of the dealing 
becomes immaterial. (Ex parte Moule, 14 Ves. 
603; Ex parte Lavender, 4 Dea. & C. 487; 
Ex parte Pateraon, 1 Rose, 402 ; Ex parte 
Magennia, 1 Eose, 84 ; Ex parte Wilka, 2 M. & 
A. 667 ; Ex parte Cromwell, 1 M., D. & D. 158 ; 
Newland v. Bell, Holt, N.P. 221 ; Heanny v. 
Birch, 3 Camp. 233; Holroyd v. Owynne, 2 
Taunt. 176 ; Ex parte Bryant, 1 Y. & B. 211 ; 
Hankey v. Jonea, Cowp. 745.) " I do not," said 
Ashhurst, J., in Patman v. Vaughan (1 T.E. 
573), "consider the question of law to be governed 
by the quantum of the trading ; but I take the 
rule to be this, that where it is a man's common 
or ordinary mode of dealing, or where, if any 
stranger who applies may be supplied with the 
commodities in which he professes to deal, and it 
is not sold as a favour to any particular person, 
there the person so selling is subject to the 
bankrupt laws.'' (See Ex parte Dauheny, 2 Dea. 
72 ; Cannan v. Denew, 10 Bing. 292.) In accord- 
ance with the rule thus laid down, a farmer, who 
had at one time sold extensively a medicine 
(invented by himself) for the cure of the cattle 
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disease, and who still kept it on hand ready for 
sale to anyone who required it, was recently held 
a trader within the 87th section of the Act of 1869. 
(Ex parte Sheriff of Herefordshire^ Re Smith, 44 
L. J., Bkcy. 7.) 

Bakers, brewers, butchers, shoemakers, hatters, 
smiths, tanners, tailors, cabinetmakers, &c., who 
buy the raw materials of their trades and improve 
them by labour and skill in manufacture for sale 
under another form, are, and always have been, 
included. 

But a farmer, grazier, comTnon labourer, or 
workman for hire, shall not, nor shall a member 
of any partnership, association or company, 
which cannot be adjudged bankrupt under this 
Act {section 5), be deemfied, as such, a trader for 
the purposes of this AcV^ 

The exemption merely extends to the occupations 
specifically mentioned, and will not protect a person 
from the consequences of being a traaer, who follows 
some other business within the statutory definition 
of trading ; but, to prove a person a trader within 
the general words of the schedule, evidence of 
both buying and selling is necessary. (Eden, Bkcjr. 
3.) An admission by the bankrupt that he is m 
partnership with a trader is suf&cient {Parker v. 
jBarker, 1 B. & B. 9), and the bankrupt's declara- 
tions, when buying goods, of an intention to sell 
again are admissible to prove the trading. {Oale 
V. Halfknight, 3 Stark, 66 ; but see also Bromley 
V. King, Ry. & M. 228.) Whether a man is or is 
not a trader within the bankrupt laws is a question 
of law for the court {Hankey v. Jones, Cowp. 762 ; 
Gale y. Halfknight, ubi sup.), unless, as frequently 
happens in cases of occasional trading, the question 
depends entirely upon the intent, when it is a 

f2 
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matter for the jury. (Ex parte Bryant, 1 Y. & B. 

211 ; Millikin v. Brandon, 1 C. & P. 380.) 

A person may be made bankrupt as a trader, 
although the trade he carries on is ille^I, as, where 
a man deals in smuggled goods, or, being a clergy- 
man, trades contrary to law. (Ex parte Meymot, 
1 Atk. 198 ; but see as to removal of the disability 
to trade under which dergjnnen formerly lay, 1 
Lindley on Partnership, 3rd ed., 78, note (6.) 

In order that the doctrine of reputed ownership 
may be applicable, it is not essential that the debtor 
should have been adjudicated bankrupt a^ a trader. 
All that is necessary is that he should be in fact a 
trader. (Revell v. Blake, 41 L.J., C.P. 129 ; L.R, 

7 C.P. 300 ; S.O. on App., 42 L.J., C.P. 166 ; L.R, 

8 C.P. 533.) 

This doctrine is one most materially affecting all 

Eersons advancing monev to traders on the proverbially 
rail security of bills of sale. The Bills of Sale Act, 
providing for the registration of bills of sale, has no 
operation in narrowing this doctrine, nor do bills of 
sale, which are duly registered under the Act, possess 
any greater validity against trustees in banlmiptcy 
than bills of sale had before the passing of the Act, 
in cases where the goods and chattels comprised therein 
are left in the possession of the grantor. " I do not 
think," observed Lord Justice Turner (Stansfield v. 
Cubitt, 2 De G. & J. 222 ; 27 L.J., Ch. 266), "that 
the intention of the legislature in passing 17 & 18 
Vict., c. 36, was to alter the law as to reputed owner- 
ship. The Act does not say that registration shall 
give any new effect to a bill of sale ; and, in the 
enactment as to the effect of omitting to register it, 
various persons, with some of whom the doctrine of 
reputed ownership has nothing to do, are classed 
together." A contrary opinion was, indeed, expressed 
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by Vice-Chancellor Malins {Aahton v. Blackahaw, 
L.Br., 9 Eq. 610), and, apparently, by tlie Chief 
Judge in Bankruptcy (Ex parte Homan, L.R., 12 
Eq. 698) ; but such a view, being clearly inconsistent 
with the decisions supporting that of Lord Justice 
Turner, has been since pronounced erroneous by the 
Chief Judge himself, who said, in Ex parte Harding, 
lie FairbrotJm^ (L.R., 1 6 Eq. 227 ; 42 L. J., Bkcy. 
30) : " I had no intention of deciding that the 
registration of a bill of sale prevents the operation of 
the re})uted ownership clause. There is nothing in 
the decision of Vice-Chancellor Malins in Ashton v. 
BlacJcshaw (ubi sup.) inconsistent with this." The 
effect, therefore, of the 16th section of the Bankruptcy 
Act, is that, as a general rule, where a person, being 
a trader, sells, mortgages, or otherwise disposes of any 
goods or personal chattels, and is allowed by the 
purchaser, mortgagee or donee, to retain possession of 
them until his bankruptcy, such chattels will be sale- 
able by his trustee, and the title of the purchaser, 
mortgagee or donee will be defeated, notwithstanding 
that the instrument under which he became entitled 
has been duly registered in conformity with the re- 
quirements of the Bills of Sale Acts, and is in all 
other respects unobjectionable. 

If we consider the clause attentively, we shall at 
once see that the property saleable by the trustee in 
bankruptcy of the bankrupt, as being in his order and 
disposition at the time of bankruptcy, and therefore 
divisible amongst his creditors under this section, — 

(1.) Must consist of goods and chattels, — These 
words do not include lands or interests in lands, 
houses {Stephens v. Sole^ cited 1 Atk. 167 ; 1 Ves. 
Sen. 362 ; Roe v. Oalliers, 2 T.R. 133), heirlooms 
{Shaftesbury v. Russell, 1 B. & C. 666), fixtures, 
such as are ordinarily af&xed to the freehold for the 
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convenience of the occupier {Horn v. Bakery 2 Sm., 
L.C. 205, 7th ed., and cases there cited ; Ex parte 
Barclay, 5 De G., M. & G. 403), or fixed macmnery 
(Ex parte Wilson , Me Butterworthy 4 Dea. & C. 143 ; 
Ex parte Spicer^ 2 Dea. 335) ; but it is otherwise with 
machinery not attached to the freehold. (Whit- 
more V. Empaon, 23 Beav. 313.) This clause was 
formerly construed so favourably for creditors that the 
words "goods and chattels" were held to include 
" choses in action " (Ryall v. Rolle, 1 Atk. 165), as 
to which it is clear that the bankrupt could have no 
visible possession. More recently, however, the 
courts have endeavoured to confine the doctrine more 
to property within its principle ; and the legislature, in 
the Act of 1869, took choses in action^ other than 
trade debts, out of the clause, by providing that 
" things in action, other than debts due to him in the 
course of his trade or business, shall not be deemed to be 
goods and chattels within the meaning of this clause" 
(Bkcy. Act, 1869, s. 15, sub-sec. 5), upon the con- 
struction of which words, as might have been ex- 
pected, the question speedily arose as to what choses 
^7^ action are " debts due " in the course of trade. In 
Ex parte Kempy Re Fastnedge (L.R., 9 Ch. App. 383 ; 
43 L. J., Bkcy. 50), the question was, however, par- 
tially settled, and it was held by the Lords Jusfices 
that the expression " debts due" is not to be confined to 
debts presently payable, but, on the other hand, will 
not include debts which were only contingent at the 
conftnencement of the bankruptcy. For, " until a sum 
certain has become due, and is to be paid in all events, 
there is, in my opinion, no debt due." (Per Mellish, 
L.J., Ex parte Kempy Re FastnedgCy ubi sup.) 
In the case cited, it was held that sums retained by 
bankers against acceptances, and for which they had 
given marginal notes, were not debts due to the 
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bankrupt in the course of his business^ upon the 
ground chiefly that the sums retained were not sums 
certain to be paid by the bank to the bankrupt in all 
events, but only contingent claims, which might, or 
might not, end in becommg debts. (See also Cooke v. 
Hemming y L.R., 3 C.P. 334; 37 L.J., C.P. 179.) 
Shares in a company are not things in action within 
the clause {Ex parte Union Bank of MancheateVy 
Re Jackson, L.R., 12 Eq. 354 ; 40 L.J., Bkcy. 67), 
and, therefore, pass to the trustee in ban^iiptcy 
as being within the reputed ownership of the bank- 
rupt in whose name they stand ; but a mere equitable in- 
terest in shares is a chose in action which will not so 
pass. {Ex parte Barry, Re Fox, L.R., 17 Eq. 113 ; 
43 L.J., Bkcy. 18.) 

Property held upon trust is, as a general rule, not 
property which can be in the order and disposition of 
the bankrupt, with the consent of the true owner, and 
is, therefore, exempt from the doctrine, unless the 
trust were created imconscientiously, as for the ex- 
press purpose of concealing the beneficial owner, or 
otherwise not bond fide. The cestui que trust may, 
indeed, so act as to render the possession of a bankrupt 
trustee the possession of a reputed owner within the 
clause {Ex parte Moore, 2 M., D. & D. 616 ; Ex 
parte Orainger, 24 L.T., N.S. 334), as where the cestui 
ue truest himself creates the trust {Ex parte Bur- 
ridge, 1 Dea. 131 ; S.C., sub nom. ; Ex parte 
Wathins, 2 Mont. & A. 348), for which no bond fide 
purpose can be shown. If the purpose of the trust 
DO accomplished, the doctrine apphes. In Kitchen 
Y. Ibbetson (L.R., 17 Eq. 46; 43 L.J., Ch. 52), the 
holders for value of an unregistered bill of sale of 
certain goods, supplied to an innkeeper for use in his 
business, allowed them to remain in the hands of his 
administratrix after his death. She continued the 
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biismesSy and remained in possession of the goods for 
fifteen months, after taking out letters of adminis- 
tration, at the end of which time she became bankrupt. 
It was held that, although the debtor was in the first 
instance a trustee of the property as administrati'ix, 
when she carried on the business on her own account 
she dismissed the character of administratrix, and the 
goods then remained in her order and disposition, 
with the consent of the true owners. (See also Fox 
Y. Fisher, 3 B. & Aid. 135 ; Ray v. Bay, G. Coop. 
264 ; Re Thomas, 3 M., D. & D. 40.) In all cases, 
however, where the bankrupt holds in good faith in 
autre droit, whether as executor ( Viner v. CadeU, 
3 Esp. 88 ; Ex parte EUia, 1 Atk. 101 ; Howard j. 
Jemmet, 3 Burr. 1369), administrator or trustee, in 
cases of pure trust, Ac, the general rule, as above 
mentioned, is that property so held is exempt from 
the doctrine of reputed ownership. There " are, 
undoubtedly," said Lord Selbome, in Great Eastern 
Railway Company v. Turner (L.R., 8 Ch. App. 
149), " cases in which an apparent exception is 
made to the general rule, that where there is a 
bond fide trust the trustee does not hold the 
property in his order and disposition, with the 
consent of the true owner, or with such a repu- 
tation of ownership as to cause the property to be 
treated as his own in case of bankruptcy. But 
the principle of the exceptions in those instances, 
which I will assume for the present purpose to have 
been oorrectly made upon the facts of those particu- 
lar cases, is this, that, there being no bond fide resison 
for the creation of any trust, the forms of a trust were 
gone through in order to conceal the true ownership 
of the property. That has been held to be, in truth, 
an abuse of the forms of a trust for the purpose of 
creating a reputation of ownership, and placmg the 
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property within the order and disposition of another, 
with the consent of the true owner of the property." 

It will, however, be sufficient, for the purposes 
of the present work, to state generally that all goods 
and chattels which can be made the subject of a bill 
of sale requiring registration (as to which see 
Chapter II.), will be affected by the doctrine of 
reputed ownership. 

(2.) That the bankrupt, being a trader, must have 
had them in his possession, order, and disposition 
as reputed owner. — Actual possession on the part of 
the bankrupt is not necessary. If the goods are in 
the hands of a servant, or agent of, or carrier for, the 
bankrupt {Ja^Jcson v. Irvin, 2 Camp. 48 ; Hervey v. 
Liddiard, I Stark, 123 ; Ex parte BoUand, 24 L.T., 
N.8. 336 ; Ex parte Majoribanks, De G. 466), or in 
the possession of a third party, to whom the bankrupt 
has lent them, and who is bound to return them when 
required, they are in the bankrupt's order and dis- 
position. {Homsby v. Miller, 1 El. & El. 192.) 
Thus, a threshing machine, which has been let out 
on hire by the bankrupt, and at the time of his 
bankruptcy was in the possession of the hirer, was 
held to pass to his assignees. (lb.) But, on the 
other hand, goods in the possession of a mortgagee, 
pawnee or bailee, having a lien upon them, are not in 
the possession of the bankrupt, mortgagor, pawnor or 
bailor, so as to bring them withm this clause (Oreening 
V. Clark, 4 B. & C. 316 ; Ex parte Arbouin, De 
G. 359; Webb y.Whinney, 18 L.T., N.S. 528; Ex 
parte Taylor, Mont. 240), on the ground that the 
person in pofiisession, having a lien or security on the 
goods, is in respect thereof the true owner within the 
statute. {Ryail v. Rolle, 1 Atk. 165 ; 1 ^Yerf. Sen. 
348.) 

The cases under this head maybe divided into two 
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classes : — (1.) Where the bankrupt was originally the 
owner of the goods and chattels left in his order or 
disposition — as, for instance, where goods are left with 
him after he has sold or mortgaged them to another 
person ; — (2.) Where the bankrupt was Tiot originally 
owner of them, as where they are left with him for 
some special purpose, or in the course of his trade or 
business. 

The evidence required to establish reputed owner- 
ship in each of these cases is difPerent ; under the 
former class, when it is once proved that the bank- 
rupt was originally the owner, and has continued in 
possession until the commission of the act of bank- 
ruptcy, the presumption is, that he then continues in 
possession in the character of owner, and, therefore, 
proof of these facts is pri/md facie evidence that the 
bankrupt is both reputed and real owner. Under the 
latter class, the fact that the bankrupt is in possession 
of goods and chattels belonging to another person, 
wiU not, of itself, render them saleable by his trustee 
in bankruptcy, and, as the doctrine of reputed owner- 
ship is confined to those cases in which possession of 
the goods by the bankrupt is not justifiea by any bond 
fide purpose requiring nim to have them under his 
control, the question will be in each case, are the 
circumstances under, which the property is in the 
bankrupt's possession, order, or disposition, such as to 
lead to a fair and reasonable inference, amongst per- 
sons likely to have dealings with him, that he is the 
owner? It is obvious, that the mere possession of the 
goods and chattels will not, in every case, answer 
this question in the afl&rmative, and then, it will 
be necessary for the trustee to establish the fact 
by other circumstances. Therefore, where the 
bankrupt, having been originally owner of the goods, 
has sold or mortgaged them, and yet remains in 
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possession of them without any apparent change, he 
will be presumed to have continued in possession as 
owner, if it be not shown by the purchaser or mort- 
gagee, as the case may be, not only that there toas 
a change of ownership, but that the change of owner- 
ship has become notorious to the world ; unless, 
perhaps, in those cases where, from the nature of the 
Dusiness carried on by the person with whom the 
goods are left, it is not to be inferred that all the 
goods in his possession belong to him. {Hamilton y. 
Belly 10 Ex. 545.) In that case, the plaintiff pur- 
chased some clocks of a London tradesman who kept 
. a shop, in which were exposed for sale clocks and 
watches. A part of the tradesman's business was 
to clean and repair clocks, and such as were sent to 
him for that purpose stood amongst those in the shop 
which were for sale. The plaintiff left the clocks 
which he had purchased with the tradesman, with 
directions that they were to be sent to him when they 
had been cleaned and put in order. The tradesman 
some time afterwards became bankrupt, the plaintiff's 
clocks stiU remaining in his shop. In an action by 
the plaintiff against the assignees for taking these 
clocks, it was held that, under the circumstances, there 
was no evidence, either that the bankrupt was the 
reputed owner of the goods, or that they were in his 
possession, order, or disposition, within the meaning of 
the Act ; and, consequently, that the goods did not 
pafis to the assignees. The presumption is, however, 
that all goods and« chattels in the possession of the 
bankrupt, though not belonging to him, are, in the 
absence of explanation to the contrary, in his order 
and disposition as owner. So, if a tradesman sells 
goods out of his stock, but the vendee does not take 
them away, and they are not separated from the rest 
of the stock, before the tradesman becomes bankrupt. 
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the goods will pass to his trustee in bankruptcy 
{White V. WilkSf 5 Taunt. 176), although the buyer 
may have paid the purchase money at the time of the 
transaction. (Thackthiaaite v. Cock, 3 Taunt. 487.) 
But, if the facts are such that those who deal with the 
bankrupt may see and know that the goods may not 
be the property of the bankrupt ; or if steps are taken 
to make the change of ownership sufficiently notorious, 
the trustee cannot claim the goods ; as where they are 
specifically appropriated by the vendor to the vendee's 
use, with his consent. Thus, wines sold by the bank- 
rupt, remaining in the bankrupt's cellars, set apart in 
a particular bin and marked with the purchaser's seal, 
a memorandum being given to the puichaser by the 
bankrupt, acknowledging the possession of it, and an 
entry to the same efifect being made in the books of 
the latter, it was held that the wme was not in the 
order and disposition of the bankrupt ; for, under the 
circumstances, creditors could not be deceived by the 
appearance of its forming part of the stock to which 
they might give credit. (Ex pa/rte Marrabley 1 GL 
& tfam. 402.) It was, indeed^ held in the well known 
case of Knowles v. HorafaU (5 B. & Aid. 134), that 
goods deposited in a warehouseman's stores, and 
remaining there after sale, in the vendor's name, will 
not be secured from his trustee, imtil the vendee has 
notified the change of ownership to the warehouseman, 
although it may be notorious to the persons carrying 
on business at the place that a sale to the purchaser 
has really taken place. But, speaking of this case, 
in Hamilton v. Bell (10 Ex. 645), Alderson, B., said, 
" Knowles v. Horafall was rather a conclusion which 
the court ought to draw from the facts, and I almost 
regret having reported it," and it has since been prac- 
tically overruled by the case of Ex parte Wat/dna. 
(L.R., 8 Ch. App. 620; 42 L.J., Bkcy. 50). There 
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is, of course, considerable difference between goods re* 
maining in a warebouseman's stores in tbe vendor's 
name after sale, and furniture whicb, although tbe sub- 
j'ect of a bill of sale, is left in tbe mortgagor'sbouse ; yet, 
in botb instances, tbe rule is apparently tbe same, 
tbat, in order to exclude tbe doctrme, tbe goods and 
chattels must not apparently form part of a stock to 
which persons may be induced to give credit. " The 
effect of tbe law is, tbat if tbe true owner of goods 
and chattels permits another person to have them in 
his possession as reputed owner, he must suffer this 
consequence, that, m case of bankruptcy, tbe goods 
will pass to tbe assignee " (Freahney v. WeUs, 26 
L.J., Ex. 129, per Martin, B.) ; and so, tbe merehand- 
ing over to a mortgagee of the key of a house of tbe 
mortgagor's in which furniture, tbe subject of tbe 
mortgage, was kept, has been held not to be sufficient 
to take the furniture out of tbe order and disposition 
of tbe mortgagor. (JEx parte Staner, Be Bodyy 33 
L.T. 244.) It will be perceived tbat the clause does 
not apply to cases where the possession is in the 
ordinary course of business, and where it cannot 
reasonably induce persons to give credit, as in the case 
of factors {Ex parte Boden, Re Wood, 28 L.T., N.S. 
174), bankers, brokers, and others similarly situated, 
who hold possession of other men's goods simply aa 
trustees, or under a bare authority to sell. Such goods 
are, on tbe same principle, entitled to the same 
privileges as trust property. {Mace v. Cadelly Cowp. 
S33 ; uopeman v. Oallant, 1 P.W. 314 ; Taylor v. 
Plumer, 3 M. & S. 662 ; Scott v. Surman, Willes, 
400 ; Ex parte Sayers^ 5 Yes. 169.) Where, there- 
fore, a bankrupt is in possession of the goods of 
another, bond fide, with the consent of the true owner, 
at the time of tbe bankruptcy, for a specific piirpose, 
beyond which be has not me right of disposition or 
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alteration, such possession does not entitle the trustee 
to recover the yalue of them. (Collins v. Forbes, 3 
T.B. 316.) On this principle was decided the case 
of Whitfield y. Brand (16 M. & W. 282), where the 
court held that books left in the hands of a book- 
seller to be sold by him, in the ordinary course of 
trade, did not pass to his assignees, it being notorious 
that books are left with publishers or others, in large 
quantities, to be sold on account of the person who 
leaves them. The bookseller is in such a case in the 
position of a factor or trustee. (See also Ex parte 
Greenwood, 6 L.T., N.S. 568.^ 

Where a custom exists for tne buyer to leave goods 
bought in the hands of the seUer, and is so notorious 
as to be practically known to aU persons dealing with 
the seUer in his business, goods so left in the hands of 
the seller for a time not longer than is clearly within 
the custom, do not, on the bankruptcy of the seller, 

?ass to his trustee. {Priestley v. Pratt, L.R., 2 Ex. 
01.) Precisely in accord with the last mentioned 
case was the decision in Ex parte Wathms, Re 
Couston (L.R., 8 Ch. App. 520 ; 42 L. J., Bkcy. 60), 
where the Court of Appeal held that a custom 
notorious among all the persons concerned in a particu- 
lar trade, but unknown to the rest of the world, was 
sufficient to exclude a reputation of ownership arising 
from the possession of goods. The head-note of that 
case is as follows : — At the time of the presentation of 
a petition for liquidation by arrangement, there were 
lymg in the bonded warehouse of the debtors, who 
were wine and spirit merchants in Liverpool, certain 
butts of whiskey which they had sold to the appellant. 
The goods were left there for the convenience of the 
purchaser, to whom a delivery order had been given 
by the vendors, in which they stated that they held 
the goods to his order as warehousemen. The vendors 
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did not carry on business as general warehousemen^ 
but it was proved to be the usual custom in the wine 
and spirit trade in Liverpool for goods sold in bond 
to remain in the possession, or under the control of 
the vendors, in the bonded warehouse in which they 
were at the time of sale, until they were required by 
the purchaser for use. Held, reversing the decision 
of the Chief Judge, that the existence of a custom of 
this nature, shown to be well known among persons 
concerned in the wine and spirit trade, exoluoed the 
doctrine of reputed ownership, and that the goods 
did not pass to the trustee. 

The same principle applies whether the goods 
remain in the bonded warehouse of the vendors, as in 
Ex parte Watkins^ lie Couston^ just cited, or in the 
bonded warehouse of a third person in the name of 
the vendors. {Ex parte Vaux, Re Gouaton, L.R., 9 
Ch. App. 602 ; 43 L.J., Bkcy. 113.) Although these 
two cases show that it is ^'enough to prove the custom 
of the particular trade, because the creditors of a 
trader are mostly persons engaged in the same trade, 
or bankers, or other persons, who are acquainted with 
the custom of that particular trade" {ib,, per 
Mellish, L.J.), it seems that the custom must be 
" well proved, and shown to be known, not only to 
persons in the same trade, but to others who were 
likely to be creditors " {Re Hill, L.R., 1 Ch. D. 503, 
per Mellish, L.J.), and to have be^n so extensively 
acted upon that the ordinary creditors of the debtor 
in his trade may be reasonably presumed to have 
known it. {Ex parte Powell, Re Matthews, L.R., 
1 Ch. D. 501.) It must further be observed that the 
eases of Ex parte Wathma and Ex parte Vaux {ubi 
sup.) do not in any degree weaken the authority of 
those cases which have decided that a custom of 
trade, however notorious in respect of a parti- 
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cnlar class of goods^ will not exclude the operation of 
the order and disposition clause where the surround- 
ing circumstances show that there was an intention to 
continue the reputation of ownership in the bankrupt. 
Thus, although the doctrine of reputed ownership 
does not apply in an ordinary case to hired furniture 
(MtbUett V. Green, 8 C. & P. 382 ; Ex parte Emerson, 
Be Hcuwkina, 41 L.J., Bkcy. 20), yet, if there were 
an intention to deceive, if the circumstances show a 
consent to the reputation of ownership, then the 
clause will apply. Thus, in Ex parte Loverinff, Re 
Jones (L.II., 9 Ch. App. 621 ; 43 L.J., Bkcy. 116), 
a draper, in July, 1869, sold all his fumiture to a 



furniture dealer for £192, and hired it back from 
>^iTn for 12s. 6d. per week. Under this agreement he 
remained in the use and occupation of the furniture 
until November, 1873, when, having filed his petition 
for liquidation, the court held that the famiture 
passed to his trustee, as having been in the order and 
disposition of the debtor as reputed owner. The 
general principle to be drawn from this and similar 
cases is dear. Prvma fade possession aflPords a pre- 
sumption of ownership, which is obviously stronger 
in those cases where the bankrupt has been the original 
owner of the goods. In all cases, however, this pre- 
sumption may be rebutted by evidence ; and proof of 
the notoriety of a trade custom, either by reported cases, 
or by evidence of the custom as on a question of 
fact, is then very material ; but the custom must be 
sufficiently proved. In Ex parte Powell, Re Matthews 
(L.R, 1 Ch. D. 501), the Chief Judge in Bank- 
ruptcy held that the custom of hiring fiimiture had 
been proved so often that the court ought now to take 
judicial notice of it ; but the Court of Appeal 
thought otherwise, and oflFered to allow the trustee to 
try an issue as to the custom. There is no doubt, 
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however, that a custom may he so frequently proved 
that the courts will take judicial notice of it, hut the 
cases must not he few in numher or contradictory. 
There are many instances of particular trades in which 
a custom has been successfLdly set up, as, for instance, 
among coachhuilders. Thus, a carriage finished and 
paid for before the bankruptcy of the maker, but suffered 
to remain on his premises at the request of the owner, 
on account of his being abroad, was held not to be in the 
order and disposition of the bankrupt, so as to pass to 
his assignees m bankruptcy, although such bankrupt 
put it ifhis front shot, 4d actuaUy tld it to anoflxl 
" We all know," said Mr. Justice Gaselee, who tried 
the case, " and it has been proved in the cause, that 
it is customary for coachmakers to keep carriages after 
they are made, and to put them m a front shop, for 
the purpose of display, to show what kind of carnages 
they make, and what description of customers they 
have. Under these circumstances, I am clearly of 
opinion that this is not a case within the meaning 
of the Act of Parliament." (Bartram v. Payne, 
3 C. & P. 175 ; Carruthera v. Payne, 6 Bing. 
270.) So also with clockmakers {HamiUton v. Bell, 
10 Ex. 545, cited ante^ p. 59), booksellers (Whitfield 
V. Brand, 16 M. & W. 282 ; Ex parte Greenwood, 
6 L.T., N.S. 558, ante, p. 62), wine merchants (^Ex 
parte Marrahle, 1 Gl. & J. 402 ; Ex parte Wathins, 
Re Gouaton, L.R., 8 Ch. App. 520 ; 42 L. J., Bkcy* 
50 ; Ex parte Vaux, Re Gouston, L.R., 9 Ch. App. 
602 ; 43 L. J., Bkcy. 113, see ante, p. 63), and farmers. 
(See Ex parte Vidler, Re Terry, 11 W.R. 113.) 
In the last cited case, where produce had been 
purchased and the price paid before the bankruptcy, 
it appeared to be the custom of farmers to leave such 
proauce upon the farm of the vendor, until it suited 
the convenience of the vendee to carry it away, and 
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it was held tliat this custom exempted sucli produce 
from passing to the trustee in the oankruptcy under 
the doctrine of reputed ownership. We nave seen 
also (ante, p. 64) tnat the custom has been success- 
fully proved in the case of furniture dealers and 
upholsterers. Thus, in one case an hotelkeeper 
furnished an hotel at Richmond, partly with goods 
he had purchased, and partly with goods which he had 
hired at a yearly rent, which latter goods were in 
the hotel at the time he became bankrupt, and were 
taken possession of by his assignees, out, it being 
proved that upholsterers were accustomed to let fami- 
ture out on hire to hotelkeepers and others, and that 
the custom of hotelkeepers was to hire a part of the 
furniture in their hotels, the court held that the 
hired furniture was not in the order and disposition 
of the bankrupt. {MuUett v. Oreen, 8 C. & P. 382 ; 
Ex parte Emerson, Re Ha/wkma, 41 L.J., Bkcy. 20; 
see also Ex parte Powelly Re Matthews^ L.B., 1 Ch. 
D. 501 ; Ex parte Lovervngy Re Jones, L.R., 9 Ch. 
App. 621 ; 43 L.J., Bkcy. 116.) It is clear that the 
occupation of furnished houses or lodgings affords no 
ground for presuming ownership of the furniture in the 
occupier (Lingham v. Biggs, 1 Bos. & P. 88) ; and it 
is submitted that pianofortes, which are so frequentiy 
and notoriously the subject of agreements, either for 
hire simply, or on the " hire and purchase system," for 
that very reason afford no presumption of ownership. 
The same doctrine was held in a case, where it was the 
custom in the bankrupt's business to use hired horses 
and carts — so the mere temporary possession of a 
chaise by an mnkeeper, was held not to amount to 
reputed ownership. \Ex parte Wiggins, 2 D. & 0. 
269.) And if a ship, in course of construction, is in 
the yard of a shipbuilder, or goods are in process of 
manufacture, such ship or goods, if purchased, are 
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not in the order and disposition of sucli shipbuilder 
or mannfEtcturer. {Woods y. RuaaeUy 6 B. & Aid. 
942 ; Holdemeaa y. Rankin^ 28 Beay. 180 ; and see 
also Swainston y. Clay, 4 GKff. 187.) So, where a 
person adyanced money on a yessel in course of 
construction, and took an assignment of such ship 
by way of mortffa^e to secure the repayment of the 
adyance, it was held that the mortgage was good as 
against the trustee in bankruptcy of the shipbuilder. 

The reputation of ownership, therefore, yaries 
consideraoly according to the usages of society, and 
the custom of a trade or locality, which may often 
take a particular case out of the rule of reputed 
ownership altogether, for it is obyious that if, from 
custom, the possession of a certain class of chattels 
does not impl^ the ownership of them, the possessor 
does not obtain a false credit by being in possession, 
which is really the mischief against which the 
doctrine is leyeUed. And, as we haye seen (ante, p. 
62), it is not necessary that the custom should be 
known to the public at large, so long as it is so general 
and notorious in the trade which the bankrupt carried 
on, that those who did business with him, might, in 
the exercise of business-like caution, be reasonably 
induced to inquire before giying him credit whether 
the goods were really his own or not. (Watson y. 
Peache,! Bing., N.C. 327.) 

But, in all these cases depending upon the usages of 
trade, or the custom of the locahty or country, the 
usage or custom must be proyed. And it would 
seem from the decision in Ex parte Powell, Be 
Matthews (L.R., 1 Ch. D. 501), yery unsafe to be 
unprepared with eyidence of a custom other than 
that contained in reported cases; for certainly no 
custom, excluding the ooctrine, has been proyed so often 
as that of hiring fomiture. In Ashton y. Blacksha/u; 
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(L.R., 9 Eq. 517), Yioe-Chaiioellor Malins said: 
** Therefore, as the law now is, yon are not necessarily 
to assume that A.B., being in possession of a well 
famished house, is the owner of that fumiture; 
it may be that he hires it only, or it may be 
that it was his, and has ceased to be his by assign- 
ment. If he is once known to be the owner of the 
property, then a person is entitled to treat him as still 
the owner, unless there be some deed registered which 
shows that the ownership has changed. If, therefore, 
he sells the property, the purchaser must take posses- 
sion as soon as circumstances permit ; and if, instead 
of taking possession, he allows the seller to remain in 
possession, then the property passes to the assignees." 
The courts seem at one period to have inclined to 
the view, that the doctrine of reputed ownership 
applied only where the possession of the bankrupt 
was purely permissiye, so that his ownership was 
merely apparent; and that, where he was in possession, 
by which ne was the true, though only limited owner, 
the doctrine did not apply, and, that the trustees 
would take no more than the limited interest vested 
in the bankrupt. {Fenn v. BitUeaton, 7 Ex. 152.) 
And upon this principle it was concluded that, where 
a person mortgages personal chattels by a deed so 
framed that he takes under it an interest in the 
chattels so mortgaged for a term determinable upon 
his default in payment, this limited interest saves 
him from being merely reputed owner, and, by pre- 
venting his bankruptcy from {)assing anything more 
than the transient ana defeasible interest vested in 
him, in effect gives a complete protection to the 
mortgagee. But this view has now been overruled 
(Spackman v. JUiUer, 12 C.B., N.S. 669 ; 31 L.J., 
C.P. 309) ; and, in the case of chattels which have 
been sold, and then leased by the purchaser to the 
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seller, where the latter contmues in possession until 
his bankruptcy, it may now be said that he will be 
considered to have continued in possession as owner 
till that time, unless it can be shown, not only that 
there was a change of ownership, but, where the 
possession was such as might induce others to treat 
the bankrupt as real owner, that the alleged change of 
ownership had become notorious to the world. In a 
noted case, where certain articles of machinery had, 
long before the bankruptcy, been seized by the sheriflF, 
imder an execution, at the suit of a creditor to whom 
they were sold at a public sale, and conveyed bjr bill 
of sale, and who marked them all with his imtials, 
and afterwards leased them to the bankrupt, who 
continued in possession till his bankruptcy, it was 
held that this was no evidence of the notoriety of the 
change of property, and, consequently, that there was 
no evidence to go to the jury that the bankrupt had 
ever ceased to be the reputed owner {Lingard v. 
MeaaiteVy 1 B. & 0. 308), Best, J., remarKng that 
" if the machinery had been let to a person who had 
never been the owner, and he had become bankrupt, 
it would have been for the plaintiff to show, not only 
that the bankrupt was in possession, but, that he was 
in possession under such circumstances as might fairly 
induce others to think and treat him as real owner '* 
(and see also Lingham v. Biggs, 1 Bos. & P. 82) ; 
but the Chief Baron Pollock, commenting upon this 
case (in Ha/ndlton v. Bell, 10 Ex. 645), said : ** The 
case of Lingard v. JUeasiter affords a very good 
example of what might result from such a change of 
circumstances. At the time when that case was 
decided, it is possible that the jury were fully justified 
in their verdict, and, that the court was right in 
upholding that verdict, but if the same question were 
to arise at the present day^ such a decision might be 
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altogether incorrect, for it is now notorious that 
persons nsing machinery frequently hire it, and, 
consequently, there is no presumption that machinery 
found on a manufacturer's premises belongs to him.'' 
Both Linghamy. Biggs sua Idngard v. Meaaiter have 
recently been recognized and followed in Ex parte 
Levering^ Re Jones (L.B., 9 Ch. App. 621 ; 43 
L.J., Bkcy. 116), where it was recognized that " the 
doctrine laid down in those cases may be countervailed 
by evidence of any known custom and practice in the 
particular trade in question, known to the deiders in 
that trade and known to the bankers and other 
persons accustomed to have dealings with persons in 
that trade." (ib., per James, L. J.) It seems, therefore, 
clear, that where by the custom of the country, or the 
usages of the trade, it is a common practice to grant 
or ^e leases of moveable chattels, they will not pass 
to the trustee in bankruptcy of the lessee by simply 
being in his possession at the date of the bankruptcy. 
Thus, machinery affixed to the freehold of ironworks 
is not considered to be in the order and disposition of 
the bankrupt trader, where, by the custom of the 
country, when ironworks are let, such articles are 
furnished by and continue to be the property of the 
lessor. (Ruford v. Bishop, 5 Euss. 346.) 

The reputed ownership clause applies only to cases 
where goods are in the sole possession, order, or dis- 
position of the bankrupt, so that, where two persons, 
L. and C, who was an infant, carried on the business 
of printers in partnership, holding the business 
premises under a lease to them both, by which some 
type was also demised to them, and L. alone was 
made bankrupt, it was held that this type, which was 
at the commencement of L.'s bankruptcy on the 
business premises, did not pass to the trustee under 
L.'s bankruptcy, being in the joint possession of L. and 
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C. {Ex parte Dormcm, Re LaJce, L.R., 8 Ch* 
App. 51 ; 42 L.J., Bkcy. 20.) 

Goods on the premises of a bankrupt at the time of 
his committing an act of bankruptcy are not in the 
possession, order, and disposition of the bankrupt, if at 
the date of the act of bankruptcy they are legally in 
the possession of the law. As, for instance, where they 
have been seized for rent {Sacker v. ChicUey, 13 
W.R. 690), or by the officers of excise under a claim 
for duty (per Pollock, C.B., ib,), or, where the sheriff 
has seized them under an execution issued by a 
creditor. {Ex parte Foes, 2 De G. & Jo. 230 ; see 
also Fletcher v. Mannvng, 12 M. & W. 571.) 

But a wrongful seizure will not remove the goods 
from the possession of the reputed owner. {Barrow 
V. Bell, 5 E. & B. 540.) Thus, in a recent case. A., 
on the 2nd May, gave a bill of sale of chattels which 
was afterwards duly registered. The mortgagee did 
not demand possession of the ^oods until the 15th 
June. The goods had been seized on the 5th June 
by the sheiiff under an execution issued by another 
creditor, and on the 13th June the debtor had filed 
a liquidation petition. The sheriff remained in 
possession till the 20th June. It was held that the 
sheriff's possession being wrongful, as against the 
mortgagee, did not prevent the goods from being in 
the order or disposition of the debtor at the com- 
mencement of the liquidation, and that they conse- 
quentiy passed to the trustee. {Ex parte Edey, Re 
Uuthbertson, L.E., 19 Eq.264; 44 L.J., Bkcy. 55.) 
As to " possession " and " apparent possession " 
within the BiUs of Sale Act (17 & 18 Vict, c. 36), 
see post. Chapter VII. 

(3.) That he must so have had them with the con-- 
sent of the true ovmer. — " In order to bring a case 
within the statute,'' said Parke, B., " there must be 
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a real owner^ distinct from an apparent owner, and 
the real owner must consent to the apparent owner- 
ship as such," (Load v. Oreeru, 15 M. & W. 223 ; 
Hamilton y. BeU, 10 Ex. 645 ; Reynolds y. Bowleg, 
KR., 2 as. 41 ; S.C., Ex. Ch., i6. 474 ; 36 L.J., 
aB. 1 ; B.C., Ex. Oh., ib. 247.) Upon this ground 
it was held that where one partner allowed the other 
bona fide to carry on the business ostensibly as his 
own, on the bankruptcy of the latter the share of the 
dormant nartner in the partneiship stock in trade 
could not DO dealt with under this section {Reynolda 
V. Bowley, vbi sup.), the majority of the court hold- 
ing that the bankrupt and the dormant partner, 
having an equal right to possession as joint owners, 
the consent of the dormant partner was not to be 
inferred. This decision, wmlst affirming Joy v. 
CamvphM (1 Sch. & L. 336) and ColdmM r. 
Gregory (1 Price, 119), overruled Ex parte Enderhy 
(2 B. & 0. 389), Smith v. Watson (ib. 407), Ex 
jpaHe Jennings (Mont. 46), and other cases which 
decided that partnership property is, as against the 
dormant partner, in the reputed ownership of the 
ostensible partner, who is necessarily the apparent pro- 
prietor. But it is worthy of note, that Wmes, J., and 
teramwell, B., concurred in the decision inReynolds v. 
Bowley (ubi sup.), without, however, overruling any 
case, preferring to base their judgments upon the 
same ground as that upon which Ex parte Dorman, 
Re Lake (L.R., 8 Ch. App. 61 ; 42 L. J., Bkcy. 20), was 
afterwards decided, i.e., that there must be 8o2eposses- 
sion, which was not the case in Reynolds v. Bowley. 
Moreover, it would seem that the converse of the point 
decidedin ExparteEnderby was heldin jBiu parte Hare, 
(1 Dea. 16.) There, one partner allowed his own private 
furniture to be used as if it were partnership property 
(he himself retaining no possession, except as a member 
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of the firm), and it was held to pass to the assignees 
of the joint estate. GeneraUy, therefore, where 
one parbier becomes bankrupt, property belonging 
to the firm, but held by him for the necessary 
purposes of the business, is not in his reputed owner- 
ship, so as to pass to his trustee on his bankruptcy 
{Myall V. Roue, 1 Atk. 165 ; Ex parte Flyn, 1 Atk. 
185 ; Hx parte Vardon, 2 M., D. & D. 694}, for he is 
as much the true owner of such property as his partner. 
In like manner, joint property remaining, arfcer the 
dissolution of the partnership, in the hands of one of 
the partners, for the mere purpose of winding-up the 
business, will not pass to his trustee if he should 
become bankrupt, for he is but a trustee for the other 
partners (Ex parte WUlia/ms, 11 Ves. 3 ; West r. 
Skip, 1 Ves. Sen. 242 ; Copeman v. Oallant, 1 P. W. 
314) ; and where, upon the death of a dormant partner, 
the ostensible partner administers the assets of tne firm, 
the doctrine of reputed ownership does not apply. 
{Brett y. Beckwithy 3 Jur., K.S. 31.) As the real 
owner must consent to the apparent ownership as such, 
g:oods and chattels which, at the time of the commis- 
sion of an act of bankruptcy by a trader, are in his 
order and di^osition, in fraud of, or against, or with- 
out the will of the true owner, are not within either 
the words or the spirit of the reputed ownership clause. 
But there may be a constructive or implied, as well as 
an express consent, which will satisfy the statute. The 
true owner's interest may be a legal and equitable, 
or a merely equitable interest, such as that of an 
equitable morteage. {Ex parte Union Bank of Man- 
cheater^ Be Jackson, L.K., 12 Eq. 354; 40 L. J., 
Bkcy. 57.) 

The true owner within the meaning of the Act is 
the purchaser or mortgagee, and the true owner, to 
give consent, must have a capacity for doing so ; 

H 
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hence, the property of an in&iit is not within the 
statute, he not being capable of " consenting." 
{Vmer v. Caddl, 3 Esp. 88.) Where goods are 
transferred into flie bankrupt's possession or dealt 
with by him, without the knowledge of the true 
owner, the absence of permission and consent on the 
part of the real owner, will, of course, be implied, as 
if a carrier receives notice from the vendor to stop 
them in transitu, and yet delivers them by mistake 
to the vendee, who becomes bankrupt while they are 
in his possession, the goods are not m the order and 
disposition of the bankrupt, with the consent of the 
true ovmer. {Towydey v. Grwmp, 5 Nev. & M. 606.) 
And so, where the mortgagor in possession of a 
coal mine, machinery, barges, &c., leased them to a 
third party, who took possession, and put his own 
name on the barges, and subsequently became bank- 
rupt, it was held that the barges were not in the 
bankrupt's possession, by consent of the true owner 
(the mortgagee), since the mortgagor was in possession 
merely on sufferance, and his consent did not satisfy 
the terms of the statute. {Eraser v. The Swansea 
Canal Company, 1 Ad. & El. 354.) No consent of 
the true owner can be implied where such owner is 
ignorant of the existence of the property, or of his 
own right to it. (Re RoAJohone^s Trusty 5 W.R. 796 ; 
3 K. & J. 476 ; and see Ex parte Ford, Re Caughey, 
L.R., 1 Ch. D. 621 ; 45 L.J., Bkcy. 19.) 

Where a trader executed a bill of sale of all his 
effects to the defendant, an auctioneer, who, shortly 
afterwards, by arrangement, entered the premises of 
the trader and endeavoured, ineffectually, to sell the 
goods by auction, and afterwards left the trader in 
possession imtil he committed an act of bankruptcy, 
it was held that, notwithstanding the attempted sale, 
the goods were in the possession of the bankrupt as 
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reputed owner, with the consent of the true owner, 
at the time of bankruptcy, and, therefore, passed to 
his assignees. {Reynolds v. JBTaM, 4 H. & N. 519.) 
But in that case, although the sale had been adver- 
tised, it did not appear that the goods were advertised 
to be sold as the goods of the defendant. 

Should the true owner in due time, and in good faith, 
demand the possession of his goods, his demand, though 
not compKed with, is suflB.cient indication that he has 
withdrawn his consent to the possession of the goods 
by the reputed owner. {Smitk v. Topping, 2 Nev. & 
M. 421 ; Ex parte Ward, Re Couaton, L.R., 8 Ch. 
App. 144 ; 42 L. J., Bkcy. 17 ; Ex parte Montague, 
Re O'Brien, L.R., 1 Ch. D. 554 ; 24 W.R. 309.) 
But a mere intention or threat on the part of the true 
owner to take possession will not be simcient to pre- 
vent the goods being, with his consent, in the reputed 
ownership of the bankrupt. (SpacJcman v. MiUer, 12 
C.B., N.S. 659 ; Homabyy, MUler, 28 L. J., Q.B. 99 ; 
1 El. & El. 192. ) Indeed, it is a general rule that, if the 
true owner be not guilty of neglect or imprudence, but 
does all in his power to prevent the goods from remain- 
ing in the bankrupt's possession, they will not pass 
to the trustee in bankruptcy. (Ex parte Harris, Re 
Pullvng, L.R, 8 Ch. App. 50 ; 42 L. J., Bkcy. 9 ; Ex 
parte North Western Bank, Re Slee, L.R., 15 Eq. 69 ; 
42 L. J., Bkcy. 6.) So, if the bankrupt have obtained 
goods, under such circumstances of fraud as would 
justify the vendor in rescinding the contract ; or if 
goods, once properly appropriated to the use of the 
purchaser, have been afterwards, unknown to him, re- 
mixed with the rest of the bankrupt's stock, such goods 
will, in neither instance, be deemed in the bankrupt's 
possession, with the consent of the true owner. 

(4.) That he must so have had them at the ti/rrie he 
became bankrupt — By this, is meant the time of the 

h2 
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oommittmg of an act of bankmptcy capable of sup- 
porting the adjudication, though such act be prior to 
the act on which the adjudication is foimded. The 
definition of the commencement of bankruptcy is 
contained in the 11th section of the Act, whicn is as 
follows : — 

*' The bankruptcy of a debtor shall be deemed to 
haye relation back .to, and to commence at the time 
of the act of bankruptcy being completed, on which 
the order is made adjudging him to be bankrupt ; or, 
if the bankrupt is proved to haye committed more 
acts of bankruptcy than one, to have relation back to, 
and to commence at the time of the first of the acts 
of bankruptcy that may be proved to have been com- 
mitted by the bankrupt within twelve months next 
preceding the order of adjudication ; but the bank- 
ruptcy shall not relate to any prior act of bankruptcy 
unless it be that, at the time of committing such prior 
act, the bankrupt was indebted to some creditor or 
creditors in a sum or sums sufficient to support a 
petition in bankruptcy, and unless such debt or debts 
are still remaining due at the time of the adjudica- 
tion." (32 & 33 Vict., c. 71, s. 11.) The title of 
the trustee in a liquidation by arrangement relates 
back to an act of bankruptcy committed by the debtor 
before the filing of the petition in the same way as that 
of a trustee in a bankruptcy. (Ex parte Eyles, Re 
Edhvarda, L.R., 16 E^. 99 ; 42 L.J., Bkcy. 56.) The 
act of bankruptcy, which results from the failure to 
comply with a debtor's summons, is completed imme- 
diately upon such failure. (Ex parte HavJcin, Me 
jBucAtm, L.E., 10 Ch. App. 267; 44 L.J., Bkcy. 74.) 
In the next Chapter acts of bankruptcy within the 
scope of the present work will be treated of more ftdly. 

The statute does not, therefore, apply where the 
goods came into the possession of the bankrupt after 
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the date of his bankruptcy. {Lyon y. Weldo% 
2 Bing. 334.) Goods left with a trader ''upon sale 
or return '' are within his possession, order, and dis- 
position, and pass to his trustee {Liveaay y. Hood^ 
2 Camp. 83) ; but a buyer has a reasonable time to 
choose from goods sent him upon such terms, so that, 
where goods were thus sent to a buyer who com- 
mitted an act of bankruptcy the day after theii^ 
arriyal, and before the goods had been eyen un- 
packed, it was held that they did not pass to the 
bankrupt's assignees. {Qibson y. Bray, 1 Moore, 519.) 
But, it seems, the decision would haye been otherwise, 
had he kept them so long as to furnish an inference 
of his election to take them. A fraudulent remoyal 
of goods, in contemplation of bankruptcy, will not 
alter the possession, but otherwise. 

If the true owner can get possession of his goods at 
any time before the commission of the act of bank-' 
ruptcy by the reputed owner, the trustee in bank* 
rm)tcy will not be enabled to disturb his possessiodi^ 
(Hamilton y. Bdl, 10 Ex. 646.) But it has been held 
that a remoyal on the same day, but before the act of 
bankruptcy, will not take the case out of the statute^ 
{Arbouin y. WUliama, Ry. & M. 72.) This ease 
seems, howeyer, to need approyal. 

If, on an execution, the sheriff seizes goods of whid^ 
the debtor is only reputed owner, a question some^ 
times arises as to the effect of the seizure. If, after 
a formal seizure, a mem is left in possession of the 
goods, but the Irader is still allowed to use them, 
and so to carry on his business for a considerable 
time, the better opinion would appear to be, that 
there is no alteration in the reputed ownership, and 
that the trustee in bankruptcy would be entitled to 
recoyer. But it has been decided that, where the 
execution is conducted in the ordinary way of adyerse 
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levies, such a seizure withdraws the goods £ro;Di the 
order and disposition of the refuted owner {Ex parte 
F088, 2 De G. & Jo, 230) ; and in Fletcher v. ManniTig 
(12 M. & W. 581), Lord Wensleydale said that, 
*' unless '* the goods " were at the tune of the act of 
bankruptcy in the possession and apparent ownership 
of the bankrupt, the assignees could not recover in 
that respect, and as they were seized by, and in the 
custody of, the sheriff at that time, it is very difficult 
to say that the bankrupt was then the apparent 
owner, if the execution was conducted in the oroinary 
way that an adverse execution isJ* 

The effect of removing goods from the order and 
disposition of a bankrupt, after he has committed an 
act of bankruptcy, turns on the bond fides of their 
owner, and on his knowledge or ignorance of the act 
of bankruptcy ; consequently, although the grantee 
of a bill of sale may have inadvertently allowed the 
goods and chattels therein comprised to remain, with 
his consent, in the order and dii^osition of the grantor, 
a trader, at the time of his committing an act of 
bankruptcy, yet, if the grantee afterwards, bona 
fi/le, and without notice of such act of bankruptcy, 
takes possession under his bill of sale, the property 
will be protected from the claim of the trustee 
under section 94, sub-section 3, of the Bankruptcy 
Act of 1869. Ttere are, moreover, other cases in 
which, where the claims conflict, the creditor's rights 
will be protected as against the debtor's trustee 
under section 95, and it is therefore important to bills 
of sale holders to consider the effect of the material 
parts of both sections. 

Section 94, sub-section 3, enacts that : — 
" Nothing in this Act contained shall render 
invalid any contract or dealing with any bankrupt, 
made in good faith and for valuable consideration. 
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"before the date of the order of adjudication by a 
person not having, at the time of making such 
contract or dealing, notice of any act of ban&uptcy 
committed by the bankrupt and available against nim 
for adjudication." 

Section 95. " Subject and without prejudice to the 
provisions of this Act, relating to the proceeds of the 
sale and seizure of goods of a trader, and to the 
provisions of this Act avoiding certain settiements, 
and avoiding, on the ground of their constituting 
fraudulent preferences, certain conveyances, charges, 
payments and judicial proceedings, the following 
transactions by and in relation to the propertv of a 
bankrupt shall be valid, notwithstanding any prior act 
of bankruptcy": — 

Sub-section ^I.) "Any disposition or contract with 
respect to the disposition of property by conveyance, 
transfer, charge, delivery of goods, payment of 
money, or otherwise howsoever, made by any 
bankrupt in good faith, and for valuable considera- 
tion, before the date of the order of adjudication, 
with any person not having at the time of the 
making of such disposition of property notice of 
any act of bankruptcy committed by the bankrupt, 
and available against him for adjudication.'' 

Sub-section (III.) *' Any execution or attachment 
against the goods of any bankrupt, executed in 
good faith by seizure ana sale boKtre the date of 
the order of adjudication, if the person on whose 
account such execution or attachment was issued 
had not, at the time of the same being executed 
by seizure and sale, notice of any act of bank- 
ruptcy committed by the bankrupt, and available 
against him for adjudication.'' 
l3iese enactments are not very difEerent to those 
contained in the Act of 1849. The meaning of sub- 
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flection 3 of section 94 aboTe set out is, in effect^ the 
same as that of section 133 of the fonner Act (12 and 
13 Yicty c. 106)y notwithstanding that the word 
'' transaction " is omitted in the existing enactment. 
(In re Wright, Ex parU Arnold, L.R., 3 C!h. D. 70 ; 
24 W,IL 977.) For the word " dealing '' has almost 
as extensive a meaning as the word ''transaction/' 
and is sufficient for the protection of bills of sale 
holders, for taking possession under a bill of sale is a 
"dealing'' within this clause {In re Wright, Ex 
parte Arnold, aupra ; OrahaTn r. Furber, 14 C.B. 
134 ; Ex parU Bedfem, 19 W.It. 1058), as is, indeed, 
even a b(md fide denuind of possession, which, as we 
haye seen, is also enough to withdraw the goods from 
the reputed ownership of the debtor. {Ante, p. 75.) 
" If," said Lord Campbell, C.J-, in Brewvn v. Short 
(5 E. & B. 237 ; 24 L. J., aS. 297), " before the 
oate of the fiat, and before notice of an act of bank- 
ruptcy, the true owner had bond fide demanded 
possession of his goods and, communicating with the 
bankrupt, had done that which would show that the 
goods cud not longer, with his consent and permission, 
remain in the possession, order, and disposition of the 
bankrupt, we should hold that the tiue of the.true 
owner would not be defeated by a prior secret act of 
bankruptcy; but a mere intention to demand the 
goods and to get possession of them, we hold not to 
be a dealing or transaction within the meaning of this 
section of the Act of Parliament." (See also Ex 
parte Montagu, Re O^Brien, L.B., 1 Ch. D. 554 ; 
24 W.B. 309.) A seizure of goods under an irreyoca- 
ble licence to seize them is also a protected transaction 
withiD this clause. {Krehl v. Great Central Oas 
Company, L.R., 5 Ex. 289 ; 39 L.J., Ex, 197.) 
But a claim made by the true owner, Dorman, to 
the sheriff for goods seized under an execution against 
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the debtor^ who subsequently became bankrupt, was 
held not protected under section 94, sub-section 3. 
{Ex parte Dorman, Be Lake, L.R., 8 Ch. App. 51 ; 
42 L. J., Bkcy. 20.) But a most material alteration 
between these sections, and the provisions of the Act 
of 1849, is that which now makes everything to turn 
upon the date of the order of adjudication, instead of, 
as formerly, the date of the petuion for adjudication ; 
the notice now required to avoid the faransactions 
affected by these sections, being notice of such an act 
of bankruptcy only as would have been available 
against the bankrupt for adjudication. Such an act 
must be followed by an adjudication within six 
months. (32 & 33 Vict., c. 71, s. 6.) It would seem 
therefore, that any transaction specified in sections 94 
and 95, entered into after the lapse of six months from 
the last act of bankruptcy, no order of adjudication 
having followed thereon, will be protected, notwith- 
standmg notice of any number of prior acts of bank- 
ruptcy with which the creditor may be affected. But 
under section 11 (ante, p. 76) the bankruptcy may 
relate back to any act of bankruptcy committed within 
the period of twelve months, so that the above con- 
struction cannot be relied upon as correct until settled 
by authority. 

Notice of an intention to commit an act of bank- 
ruptcjr is not notice of an act of bankruptcy (Ex parte 
HaZkfaXy 2 M., D. & D. 644 ; Ex parte Robinson, 32 
L.T. 230 ; Brewin v. ShoH, 5 E. & B. 237 ; 24 L. J., 
Q.B. 297 ; Conway v. Noll, 1 C.B. 643) ; so, that a 
creditor receiving such a notice is entitled to avail 
himself of his remedies just as if he had not received it. 
Thus, in a recent case {In re Wright, Ex parte Arnold, 
L.R., 3 Ch. D. 70 ; 24 W.R. 977), the holder of a biU 
of sale, given to secure a debt, received notice on the 
10th March, 1876, from the debtor's solicitor that the 
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debtor was about to file a liquidation petition. The 
creditor at once sent a man to demand payment of tbe 
debt, and to take possession of the property comprised 
in the bill of sale if payment were not made. Possession 
was obtained on the 11th of March. The petition 
had been filed on the 10th of March, but neitner the 
creditor nor the man who was sent to take possession 
knew this until after possession had been obtained ; 
and the Court of Appeal (reversing the decision of 
Bacon, O.J. Bkcy.) neld that the taking possession 
of the property was a dealing with the aebtor for 
yaluable consideration which was protected by section 
94, sub-section 3. (32 & 33 Vict., c. 71.) But the pro- 
tection granted by this section is expressly limited to 
cases where the " contract or dealing *' is " made in 
good faith and for valuable consideration,'' as well as 
without notice of any act of bankruptcy ; therefore, it 
should be noticed that, in the case above cited, the letter 
of the solicitor, announcing that the debtor was about to 
file a liquidation petition (which, if meaning a warning 
to the creditor to take possession, would have imperilled 
the transaction), was expressly found by the court, 
after taking evidence, to have been sent bond fide. " If 
it had been sent with the express intention of giving 
warning to the creditor to come and take possession, I 
am disposed to think that the transaction would not 
have been in good faith.*' {Per Mellish, L. J., In re 
Wright, Ex parte Arnold, L.R., 3 Ch. D. 70 ; 24 
W.R. 977.) 

The notice need not be express or formal, or specify 
anyparticular act of bankruptcy (Turner y.Hardcastle, 
11 C.B., N.S. 683), general notice that the party has 
actually committed an act of bankruptcy being 
sufficient. (Udcdy.Walton^UM. &W.254:.) Butit 
ought not to leave room for doubt by simply stating 
circumstances which may or may not amount to an 
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act of bankruptcy. {Evans v. Hallcmi, L.R., 6 Q.B. 
713 ; 40 L. J., Q.B. 229.) The general rule was 
thus laid down in Hope v. Meek (10 Ex. 829 ; 25 
L. J., Ex. 11) : " When an act of bankruptcy has been 
in fact committed, any communication which brings to 
the knowledge of the creditor, before the sale, the 
alleged fact that an act of bankruptcy has been com- 
mitted, in any way which ought to induce him as a 
reasonable man to believe that the notification was true, 
is, in our judgment, sufficient notice." {Per Parke, B., 
ib. 16 ; and see Brewm v. Briscoe, 28 L. J., Q.B. 329.) 
So a person will be deemed to have had notice, if it be 
proved that facts, sufficient to inform him that an act 
of bankruptcy had been committed, have by any means 
been communicated or known to him. {Ex parte 
Snowball, Re Douglas, L.E,., 7 Ch. App. 534.) Nor 
will he who has received such communication or known 
such facts be permitted to allege that he did not read 
the one or draw the natural inference from the other, 
for notice means knowledge or wilfully abstaining from 
acquiring it {Bird v. Bass, 6 M. & G. 143 ; Hope v. Meek, 
ubi sup.) ; and a creditor, who has himself done that 
which constitutes an act of bankruptcy on the part of 
the debtor, requires no notice. Thus, an execution 
creditor is deemed to have notice of the proceedings 
under his own execution {Ex parte Dawes, Re Hus- 
band, L.R., 19 Eq. 438 ; 44 L. J., Bkcy. 62) ; and he 
who has taken an assignment of the whole of his 
debtor's property to secure a past debt is clearly affected 
with notice that the debtor, in executing such an 
assignment, has committed an act of bankruptcy. 
Notice to a solicitor who is acting in the particular 
matter on behalf of the person whom it is sought to 
affect with notice {Brewin v. Briscoe, ubi sup. ; 
BriUain v. Brown, 24 L.T., N.S. 504 ; Rothwell v. 
TirrJyrell, 1 DowL, N.S. 778), or to such solicitor's clerk, 
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if hebeentrostedwiththe managementof tiie basinessso 
Csur as tohaye a discretion in the matter, or so as to make 
it his datyto oommnnicate the notice to his master (PiA» 
Y.StepheTia, 12 Q.B. 465; Pen/neUY. Stephens, 7 C.B. 
987), or to an agent, is notice to the client or principaL 
Notice to one partner is equivalent to notice to all. 
{Biffnold V. JVaterhotiae, 1 M. & S. 259, per Lord 
Ellenborongh, G.J. ; Echoarda v. Gooper, 11 Q.B. 33.) 

Notice may be sent by post, and deemed to have 
been ^ven at moment o/r^t in due course of post 
(Loader v. Eiscock, 1 F. & F. 132.) 

The onus of proving the absence of notice, and 
that the transaction was homA fide, rests upon the 
person relying upon the protection afforded by the 
section. (Pearson v. Oraham, 6 A. & E. 899; 
Ex parte Schulte, Be Matanli, L.It., 9 Gb. App. 
409 ; 22 W.R. 462.) 

In Oreen v. Steer (1 Q.B. 710^, it was held that 
the knowledge or i^orance ot the person who 
actually, not constructively, deals with the bankrupt, 
as to any prior act of bankruptcy, is the matenal 

auesjdon ; but in a somewhat later case it was ruled 
iiat if the assignee from the sheriff of goods seized 
under an execution had notice of a prior act of bank- 
ruptcy, he was not protected, although the execution 
creditor had no such notice {Fawcett v. Feame, 
6 Q.B. 20) ; so that it would seem that the holder of 
a bill of sale from the sheriff of goods seized under a 
bona fide execution, at suit of a creditor who had no 
notice of an act of bankruptcy, may^ by reason of 
notice to himself, notwithstanding that he does not 
actually deal with the bankrupt, be unable to retain 
the property as against a^ trustee in bankruptcy, 
although his money has irrevocably gone to satisfy 
the claim of the execution creditor. Fawcett v. 
Feame seems, therefore^ to some extent^ to oonjQict 
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i¥ith Orem v. Steer. (See 1 8m., L-C. 516, 517, 7th 
ed.) But as the purchaser under an execution is 
neither a person dealing with, or at whose suit or on 
whose account, the execution issued i^ainst the bank" 
rupt, he is not within sections 94 and 95, and, therefore, 
it IS immaterial whether he had or had not notice, if 
the execution was band fide and issued by a creditot 
without notice. Hence it is submitted that the prin- 
ciple laid down in Oreen y. Steer is correct. 

If a person take a bill of sale, after notice of an 
act of oankruptcy, his security is, of course, much 
imperilled. But if the money secured by the deed 
consist in part of a sum paid by him in discharge 
of the claim of the holder of a prior registered unim- 
peachable bill of sale, the new bill of s^e will be valid 
as against the trustee in the bankruptcy to the extent 
of tiie sum paid to the prior mortgagee. {Ex parte 
Harris, Be James, L.R., 19 Eq. 263 ; 44 L. J., Bkcy. 
31 ; Ex parte Caatea, Re Lees, 31 L.T., N.S. 622.) 

Holders of bills of sale, by way of security for a debt 
due, must notice that the Bankruptcy Act, 1869, sec- 
tion 40, provides that : — 

'' A creditor holding a specific security on the pro- 
perty of the bankrupt, or on any part thereof, may, 
on giving up his security, prove for nis whole debt.*' 

'^ He shall also be entitled to a dividend, in respect 
of the balance due to him after realizing or giving 
credit for the value of his security, in manner and at 
the time prescribed.'' (By the interpretation clause, 
section 4, "prescribed" "shall mean prescribed bj rules 
of court, to be made as in this Act provided," z.e., by 
section 78 ; see G.R., 78—81, and 99—101, 136, 
made accordingly, 1st January, 1870.) 

" A creditor holding such security as aforesaid, and 
not complying with the foregoing conditions, shall be 
excludea firom all share in any cQvidend." 

I 
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Under this section it is dear that secured creditors 
cannot prove for their whole debts, without giving 
up, realizing, or giving credit for the value of their 
securities, but, as bankrupt partners in trade have 

t'oint and separate properties, which are treated in 
^ankruptcv as separate estates, a joint creditor may 
prove agamst the joint estate, without giving up any 
security he may hold upon the separate estates, and 
equally so where the debt is secured upon the joint 
property, but, of coursQ, the creditor must not in 
any case receive more tiban twenty shillings in the 
pound. 

If, therefore, the holder of a bill of sale or other 
security desires to present a petition for adjudication, 
he must state in his petition that he will be ready to 
abandon his security lor the benefit of the creditors, in 
the event of the debtor being adjudicated bankrupt, 
or, that he is willing to give an estimate of the value 
of his security. In the latter case, he will be allowed 
to become a petitioning creditor to the amount of the 
balance of ms debt, after deducting the amount so 
estimated as the value of his security. 

Another, and most important point that holders of 
bills of sale have to consider is, that any transaction 
amounting to a firaudulent preference by the bankrupt 
of one creditor over others is voidable at the election of 
the trustee, as contrary to the spirit of the bankruptcy 
laws. 

The rule as to fraudulent preferences has been 
known to the bankrupt law since the celebrated 
judgment of Lord Mansfield in Alderson v. Temple 
(4 Burr. 2236), in 1768, and has now received 
legislative recognition in the Act of 1869, section 92 
of which enacts that : — 

" Every conveyance ortransferof property, orcharge 
thereon made, every payment made, every obligation 
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incurred^ and every judicial proceeding taken or 
suffered by any person unable to pay his debts, as they 
become due, nrom his own monies in fayour of any 
creditor, or any person in trust for aiy creditor, with 
a view of giving such creditor a preference over the 
other creditors, shall, if the person making, taking, 
paying or suffering the same, become bankrupt 
within three months after the date of making, takings 
paying or suffering the same, be deemed fraudulent 
and void as against the trustee of the bankrupt ap- 
pointed under this act ; but this section shall not 
affect the rights of a purchaser, payee, or incumbrancer 
in good faith and for valuable consideration." (32 & 
33 Vict., c. 71, s. 92.) 

This section does not avoid as a fraudulent prefer- 
ence an act which was not such before the Banlo-uptcy 
Act, 1869 (Ex parte Tempest, Re Craven, L.R., 6 
Oh. App. 70 ; 40 L. J., Bkcy. 22) ; but, on the other 
hand, has tempered the severity of the old rule in a 
material degree. Formerly the question as to what 
was or was not a fraudulent preference depended 
entirely on the intention of the debtor to prefer (iZus^ 
V. Cooper, Cowp. 629 ; Davison v. Itobinsony 3 
Jut., N.S. 791) ; but now it would seem necessary to 
show bad faith on the part of both creditor and debtor. 
For, if a creditor in good faith take money which ought 
to be paid to him, without notice that he is being frau- 
dulently preferred, he will be protected, although the 
circumst^ces would otherwise make the payment 
fraud^ulent. (Ex parte Butcher, Be Meldrv/m, L.R., 
9 Ch. App. 595 ; 43 L. J., Bkcy. 98 ; S.O., sub nom. 
Butcher v. Stead, 44 L. J., Bkcy. 129 ; L.R., 7 H.L. 
839 ; Ex parte Kevan, Re Crcmford, L.R., 
9 Ch. App. 762 ; Ex parte Tate, 25 W.R. 52.) But 
there must be a valuable consideration. Money due 
is always a valuable consideration {Ex parte Norton. 

i2 
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Be Golden, L.R, 16 Eq. 397 ; Smith y. Pilgrim, 
l4.Il., 2 Ch. D. 127 ; 34 L.T., N.S. 408), and, in a 
feoent case, giving concurrence by a wife to a deed of 
confirmation of conyeyanoe, was neld a yaloable con- 
sideration for a bill of sale sufficient to protect it. 
(Ex parte Cox, Be Beed, L.K, 1 Gh. D. 302 ; 33 
L.T., N.8. 757.) 

The burden of proof is, in all cases of preference 
under the 92nd section, on the person alleging that the 
payment is protected. {Ex parte Tate, 25 W .B. 52.) 

Two things are necessary to constitute a fraudulent 
preference within this section : — 

(1.) The transaction must be the voluntary and 
spontaneovs act of the debtor. 

" Pri/mafacie, a trader who, on the eye of bank- 
ruptcy, hands oyer to a creditor assets which ought 
to be rateably distributed among all his creditors, 
must be taken to haye acted ia fraud of the law. 
But if circumstances exist which tend to explain and 
giye a different character to the transaction, and to 
show that the debtor acted from a different motiye, 
these circumstances must be left to the jury, who 
should be told that, unless they come to the conclu- 
sion that the debtor had the mtention of defeating 
the law, and preventing the due distribution of his 
assets, by preferring one creditor at the expense of 
the rest, the transaction stands good in law. (Per 
Cockbum, G.J., BiUe y. Smith, 34 L.J., Q.B. 68.) 
The whole <]^uestion turns upon the intention of the 
trader iu disposing of his goods to the particular 
creditor, "ijid if," said the Lord Chief Justice, in 
the same case, " the act was spontaneous on the part 
of the debtor, and there are no circumstances to rebut 
the presumption which arises from the act haying 
been done purely voluntarily on his part, the jury 
should be told to infer that the preference was fraudu- 
• lent and wrongful." 
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The act, therefore, must be the spontaneous act 
of the debtor, not bond fide originating in a demand, 
or some other step of the creditor {Ex 'parte 
Tempest, Re Graven, L.R., 6 Ch. App. 70 ; 40 L.J., 
Bkcy. 22; Ex parte Bolland, Re Cherry, L.R., 7 Ch. 
App. 24), for a demand by the creditor repels the 
presumption that the bankrupt upon the eve of bank- 
ruptcy spontaneously favoured one creditor, to the 
prejudice of the rest. (Crosby v. Crouch, 2 Camp. 
166; and see Pennell v. Reynolds, 11 C.B., N.S. 
709.) 

Upon the question whether the payment was volun- 
tary or compidsory, the motives and state of mind of 
the bankrupt at the time of payment may properly 
be left to the jury. 

So, where a bankrupt made a pajrment to defend- 
ant on the eve of bankruptcy, as he said, and as 
circumstances indicated, to benefit the defendant, and 
the defendant adduced evidence to show that he had 
pressed for payment and had threatened to arrest the 
bankrupt, it was held that the assignee might recover 
the amount from the defendant. Tindal, C.J., said: "It 
has been argued, that wherever threat or importunity 
is resorted to, there cannot be voluntary payment. 
But that proposition is too constrained, and it must 
be left to the jury to say whether the threat had any 
operation or nof (Cook v. Rogers, 7 Bing. 438.) 
But, although in some other cases of this sort it has 
been held that pressure and importunity of the 
creditor will not prevent the act from being a fraudu- 
lent preference, yet this doctrine has been very 
much qualified by subsequent cases, the principle of 
which may be stated to be, that if there be a bond 
fide appUcation or pressure for pajnnent or security, 
on the part of some person having a right to apply (a 
request by a surety will be sujficient), and the ad; in 
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any degree proceedB fix>m such application or pres- 
sure, it is not entirely yoluntary, and, therefore, is 
not a fraudulent preference. 

It is a well established principle that a creditor, 
who knows that his debtor is in embarrassed circum- 
stances, and therefore unable to pay his debts, is not 
at all debarred from pressing for payment of his own 
account. He may fairly make use of his knowledge 
to protect himself. He has a right to be vigilant in 
deience of his own interests ; and, if by pressure, he 
is fortunate enough to secure himself, the payment 
will not be avoided as a fraudulent preference. The 
Act of 1869 has in this respect made no alteration. 
CEx pa/rte Blackburn, Be Gheeaebrough, L.K, 12 Eq. 
358 ; Ex parte Tempest, Re Craven, L.B., 6 CL 
App. 70 ; 40 L. J., Bkcy. 22 ; Ex parte Topham, 
Re Walker, L.R., 8 Ch. App. 614 ; 42 L. J., Bkcy. 
57 ; Smith v. Pilgrim, L.R., 2 Ch. D. 127 ; 34 L.T., 
N .8. 408 ; but see Ex parte Reader, Re Wrigley, 
4A L. J., Bkcy. 139 ; 33 L.T., N.S. 36.) 

Indeed, a payment can only be entirely voluntary 
when it originates from the bankrupt himseK, so that 
if a creditor demand payment, pressure is not neces- 
sary to take it out of the class of voluntary payments 
{Mogg V. Baker, 4 M. & W. 348 ; Ex parte Londm 
amd County Bank, Re Brown, L.H., 16 Eq. 391 ; 21 
W.R. 842) ; but where there is pressure it must have 
operated on the mind of the bankrupt in inducing him 
to make the payment. (See Ex parte HaUiday, Be 
Liebert, L.R., 8 Ch. App. 283 ; 28 L.T., N.S. 324.) 
So, where frequent applications had been made to 
the bankrupt on the defendant's behalf, it was held 
that the jury were properly directed to say whether 
the payment was made in consequence of such appU- 
cation. (Cook v. PHtchard, 12 L.J., C.P. 121.) 

If the pa3rment be made to secure the debtor from 



AGAINST TRUSTEES IN BANKRUPTCY. 91 

legal process (Alderaon v. Temple, 4 Burr. 2235), or 
i;n consequence of a threat or apprehension of legal 
proceedings, however groundless {Thompson v. Free-- 
mem, 1 T.E. 155 ; Edwa/rda v. Glyn, 2 E. & E. 29 ; 
Harris v. Mickett, 4 H. & N. 1), or to avoid the 
enforcement of some legal right, as that to levy a 
distress (Stevenson v. Wood, 5 Esp. 200), the trans- 
action cannot be regarded as purely voluntary, and, 
therefore, will not be a fraudulent preference ; and a 
payment by an agent to his principal in the ordinary 
course of business (Ex parte Blackburn, Re Cheese^ 
brough, L.E., 12 Eq. 358), or by a debtor in pur- 
suance of a precedent contract or engagement {Ex 
parte Kevan, Re Crawford, L.R., 9 Oh. App. 752 ; 
B.C., sub nom. Ex parte Futman, Re Crawford, 
22 W.E. 569; Ex parte Mackenzie, Re Bent, 42 
L. J., Bkcy. 25 ; 28 L.T., N.S. 486 ; Ex parte Winter, 
Re SofUey, 24 W.K 68 ; 33 L.T., N.S. 62), or of 
money previously agreed to be specifically appro- 
priated \Toovey v. Mihie, 2 B. & Aid. 683 ; Vacher 
V. Codes, 1 B. & Ad. 145), will be likewise supported. 
It may, indeed, be laid down as a general rule, that if 
anythmg be done to interfere with, or control the 
debtor's will, and it have that effect, the act will not 
be a fraudulent preference. 

If the fraudulent preference be an avaiidble act of 
bankruptcy, it is, on the adjudication, immediately 
avoided by virtue of the relation back of the titie of 
the trustee to the act of bankruptcy, but an as- 
signment which cannot be avoided as an available act 
of bankruptcy, may yet be voidable by the trustee in 
bankruptcy, if there be fraud in fact. In the case of 
Marks v. Feldman (L.R., 4 Q.B. 481 ; S.C, L.R., 
5 Q.B. 275), J., being indebted to the defendant in 
between J6200 and £300, and to other creditors in about 
£170, w2u7itori2^gavethedefendanta bill of sale of all 



92 WHBN BILLS OF SALE VOID 

his goods, stock in trade, &c:, with apower to enter and 
sell if the amount owing were not paid on demand; 
the defendant did enter and sell the goods, realizing 
less than the debt, and J. was subsequently adjudged 
bankrupt on hia own petition ; it was held by the 
Court of Exchequer Chamber, reversing the decision 
of the Court of Queen's Bench, that it was immaterial 
that the adjudication was on the bankrupt's own peti- 
tion, so that the fraudulent preference was not void 
as an act of bankruptcy, to which the assi^ees' title 
could relate; that ihe assignees might still recover 
the proceeds from the creditor, inasmuch as a trans- 
action amounting lO a fraudulent preference is void- 
able at the election of the assicmees as contrary to the 
spirit of flie bankruptcy laws. 

In the last mentioned case there was fraud in fa^t, 
.proof of which is, of course, sufficient to avoid any pay- 
ment as against the trustee ; but where B., a trader 
in insolvent circumstances, under pressure, by bill of 
sale, assigned all his property to the plaintiff, a credi- 
tor, without intention to prefer, ana was a few days 
afterwards adjudged a bauxrupt on his own petition, 
it was held that, as the assignment could not be 
avoided as an act of bankruptcy, neither was it 
fraudulent and voidable by the assignees without 
fitiud in fact. (Jones v. Harber, L.R., 6 Q.B. 77; 
40 L. J., Q.B. 59 ; and see post, p. 100.) 

(2.) It must he made va contemplation of baTik- 
rwptcy. — It has been held, that a party who seeks to 
avoid a payment, or transfer of goods, on the ground 
that it was voluntarily made by a trader in contem- 
plation of bankruptcy, must show, not merely that 
the trader was insolvent when it was made, but, also, 
that he then contemplated bankruptcy. {Morgan v. 
Brund/rett, 5 B. & Ad. 289.) But the true rule 
would appear to be, that if the condition and conduct 
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of a trader be such as to clearly evince his contem- 
plation that his embarrassments mvst, of necessity, 
end in bamJcruptcy, the jury will not be warranted m 
coming to any other conclusion than that the trans- 
action is fraudulent. But, inasmuch as every man 
has, down to the time of committing an act of bank- 
ruptcy, the sole right of dominion over his property, 
such a payment cannot be held to be a miuaulent 
preference where the bankrupt, at the time of making 
it, appears to entertain a bona fide hope or expectation 
that he may be extricated from his difficulties without 
being made a bankrupt. (Oihaon v. Boutta, 3 Scott, 
229.) 

The mere fact of a trader being in embarrassed 
circumstances does not, of course, prove that he con- 
templates bankruptcy. He may hope that his affairs 
will rally and come roimd. (Oreen v. Bradfield, 1 
0. & K. 449.) 

Where the avoidance of the fraudulent preference 
would benefit, not the estate, but only an individual 
creditor who claims a securily on the property com- 
prised, the trustee ought not to take proceedings for 
the recovery of the property himself, nor will the 
individual c?reditor be allowed to take them in his 
name. {Ex parte Cooper, Re Zucco, L.R., 10 Ch. 
App. 6)0 ; 44 L.J., Bkoy. 121.) 

When the assigoee. under a bill of sale, which is 
fraudulent and void as against the trustee in bank- 
ruptcy, has taken possession of the goods and sold 
them, the trustee mpy either treat the sale as tortious, 
and claim, the value of the goods and damages, or he 
may demand that the proceeds of what have been 
sold, and the unsoM goods, may be delivered up to 
him. But, if he adopt the latter course, he thereby 
waives the tort and afmns the sale. (Smith v. Baker, 
42 L. J., C.P. 155 ; L.R., 8 C.P. 350.) 
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CHAPTER VI. 

Under what drcumstanees a bill of sale of chattels is an 

act of bankruptcy. 

Although a bill of sale may be unimpeachable by 
creditors under the statute of Elizabeth, and may 
have satisfied all the requirements of the Bills of Sale 
Acts, there is yet another danger attending an assign- 
ment of this nature. It may be, itself, an act of 
bankruptcy, and re^rded as fraudulent against credi- 
tors, within the pohcy of the bankrupt laws. 

Haying in(]^uired, in the two last preceding Chapters, 
(1) when a bill of sale will be void under the statute 13 
EUz., c. 5, and (2) when the chattels comprised in a 
bill of sale will be saleable by the trustee in bank- 
ruptcy of the grantor, we must now consider the very 
dinerent, but equally important question, as to when 
a bill of sale will be deemed fraudulent and void as an 
act of bankruptcy within the Act of 1869. This ques- 
tion, it has been said, may be answered in every case, 
by reference to one of the three following rules : — 

(1.) Any transfer which is fraudulent within the 
meaning of the statute of EHzabeth is also fraudulent, 
and an act of bankruptcy, under the Bankruptcy Act 
of 1869. 

(2.) Any conveyance by a debtor to a creditor of 
his ivhole property, or of the whole, with an exception 
merely nominal, in consideration of a bygone and 
pre-existing debt, although not fraudulent within the 
statute of Elizabeth, is fraudulent and an act of 
bankruptcy under the Bankruptcy Act of 1869. 
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(3.) Any transfer by a debtor to a creditor otpart 
of his property, in oonsideration of a bygone and pre- 
existing debt, although not fraudulent within the 
statute of Elizabeth, is fraudulent and an act of bank- 
ruptcy under the Act of 1869, if made voluntarili/, 
and in contemplation of bankruptcy , or if it otherwise 
have the effect of defeating or delaying his creditors. i 

Haying sufficiently considered the class of cases 
within the statute 13 Eliz., c. 6 (Chapter IV.), it is now j 

only necessary to consider the second and third of the 
foregoing rules. 

The expression " act of bankruptcy '* is defined by 
the sixth section of the Bankruptcy Act of 1869, the 
first and second sub-sections of which are as follows : — 

(I.) " That the debtor has, in England or else- 
where, made a conveyance or assignment of his 
property to a trustee or trustees for the benefit of his 
creoitors generally. 

(II.) " That the debtor has, in England or else- 
where, made a fraudulent conveyance, gift, delivery, 
or transfer of Hs property, or of any nart thereof. 

" But no person shall be adjudged bankrupt un- 
less the act of bankruptcy on which the adjudication 
is grounded, has occurred within six months before 
the presentation of the petition for adjudication." 

It may be as well to observe here, that in this 
statute the words " with intent to defeat and delay 
creditors,'' which were inserted in the corresponding 
section of former Acts, have been omitted. 

These two acts of bankruptcy, which, for the pur- 
poses of this work, it is alone necessary to consider, 
are common to all debtors, traders or non-traders; 
{Ex parte Lmkes, L.R., 7 Ch. App. 302 ; 41 L. J., 
Bkcy. 21.) 

Although the Act of 1869 does not say all his pro- 
perty, it must be taken to be so intended, and it has 
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introduoed no new principle into our law. Judicial 
decisions had^ from a veiy early period, established 
the same result by holdmg all snch assignments, 
when made by a trader, fraudulent within the policy 
of the bankrupt laws,, which, as we have seen, has 
inyariably been to procure the equal distribution of 
the debtor's assets ; and, indeed, it is obvious that 
the interests of creditors would frequently suffer, if 
debtors in insolvent circumstances were allowed to 
entrust the distribution of their assets to their private 
friends as trustees, who might, from personal considera- 
tions, be more digposed to favour the debtor than the 
creditor ; and the same doctrine was applied to non- 
traders as soon as they became subject to bankruptcy 
by the statute of 1861 (24 & 26 Vict., c. 134), the 
70th section of which made a fruudulent con- 
yeyanoe, gift, deUvery, or transfer of his real or 
personal estate, or any part thereof, by a non-trader, 
an act of bankruptcy ; and it is clearly within the 

!)rinciple of what is called fraud upon the bankrupt 
aws, that, where the effect of a conveyance will be 
to put it entirely out of a debtor's power to go on 
with his business, or to meet his creditors, he must 
be taken to have intended the consequence of what he 
has done, and though, perhaps, not guil^ of intentional 
fraud, or even of what is called moral nraud, yet he is 
guilty of fraud against the policy of the bankrupt laws, 
Dj preventing, intentionally or otherwise, the equal 
distribution of his assets amongst all his creditors, 
without preference or distinction. 

In the well known caseof Taung v. TFatf^^ (8 Ex.234), 
Mr. Baron Parke made some valuable remarks upon 
this point. ^^ Acts of bankruptcy,'' said that learned 
judge, ^' arising from fraudulent assignments, are con- 
fined to acts of a fruudulent nature under the statute of 
Elizabeth, with an immediate object to defeat creditors^ 
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to such as are fraudulent under the Bankruptcy Acts, . 
being made with the object of preventing an equal 
distnbudon of the bankrupts effects under his 
bankruptcy, which he knows must occur, and, lastly, 
to those where there is a transfer of property which 
must necessarily, in its results, be Icnown to the 
bankrupt to lead to the delay and disappointment of 
all the creditors, with the exception of tnat particular 
individual to whom the transfer is made; such a 
transfer is also an act of bankruptcy upon the principle 
that everv man is bound to contemplate the necessary 
results of his own acts/' 

The recent Act, by express enactment, having made 
the execution by a debtor of such a conveyance or 
assignment a distinct act of bankruptcy, there is no 
practical use in tracing the first decisions on a principle 
now so universally acknowledged. 

To bring a bill of sale within the statute as an act of 
bankruptcy, a fraudulent intent on the part of the 

frantor need not be actually proved or, indeed, exist, 
t is sufficient, if the circumstances are such as to 
warrant the ii]^erence of fraud. The dispositions of 

{property which are fraudulent within the bankrupt 
aws, as tending to defeat or delay creditors, may be 
divided into three classes : — 

(I.) Those which affect the whok of the debtor's 
property. 

(II J Those which affect part only of his proper^. 

(III.) Dispositions made in contemplation of oank- 

ruptcy, for the express purpose of preferring some 

g articular creditor, and which are known as acts of 
'audulent preferenC/O. These have been, under that 
name, cursorily, though, for our present purpose 
sufficiently, alluded to m the last Chapter. 

(I.) As to transfers affecting the whole of the debtor^ s 
property. — A conveyance by deed of aU the effects of 
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a bankrupt, under any drcomstances, was in itself an 
act of bankruptcy unaer 1 Jac. I., c. W, s. 2. 

A conveyance by a trader of all his property upon 
trust, either for a particular creditor ( Wilson v. Dap, 
2 Burr. 827), or for a certain number of creditors 
{Butcher y. Eaato, 1 Doug. 295), or of all to the 
exclusion of one (Sx parte Foard, cited 1 Burr. 477), 
is an act of bankruptcy. So, also, if the assign- 
ment of the whole of his property be in trust for 
all his creditors, although no actual fraud is in- 
tended, because, by executing such a deed, the 
trader necessarily aeprives himself of the power of 
carrying on his trade, and, unless all the creditors 
assent to such a deed, the property is put into a 
different course of application and distribution 
amongst his creditors to that which the -bankrupt laws 
direct. {Dutton v. Morrison, 17 Ves. 199.) But to 
make such an assignment an act of bankruptcy, 
a petition for adjudication must be presented, as 
we have seen, within six months from its execu- 
tion. (32 & 33 Vict., c. 71, s. 6.) Such an 
assignment is an act of bankruptcy, which is com- 
plete on the execution of the deed (Ponsford v. 
Walton, L.R., 3 C.P. 167 ; 37 L. J., C.P. 113), even 
although it has never been acted upon, or been out 
of the trader's possession {Botcherby v. Lancaster, 1 
Ad. & E. 77) ; and if destroyed after execution, before 
being acted upon, it still amounts te an act of bank- 
rupt^. {Lees V. Whiteley, L.R., 2 Eq. 161.) But a 
creditor, who has acquiesced in the execution of such 
an assignment, and taken a benefit under it, cannot 
avail hmiself of it as an act of bankruptcy. {Ex parte 
Stray, L.R., 2 Ch. App. 374; 36 L.J., Bkcy. 7.) 

The law that a conveyance of a man's whole pro- 
perty to secure a past debt, whether he be a trader or 
a non-trader, is an act of bankruptey, has not been 
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altered by the Bankruptcy Act, 1869. (JEx parte 
Luckes, lie Weed, L.K, 7 Ch. App. 302 ; 41 L. J., 
Bkcy. 21.) 

A bill of sale of all a trader's effects and stock in 
trade, to secure an antecedent debt only, is an act of 
bankruptcy ( Woodhome v. Murray, L.R., 2 Q.B. 634 ; 
S.C., L.R., 4 Q,B. 27), whatever the motives of the 
parties may have been {per^^X!ii^yli.Z., Ex parte EllU^ 
L.It., 2 Ch. D. 798) ; and, although there may be no 
actual fraud, on the principle, that the very nature 
of the transaction is such as to prevent him carrying 
on his trade. (Siebert v. Spooner, 1 M. & W. 714.) 
Such a conveyance withdraws his effects from the 
reach of his otilier creditors, and, as was said by Lord 
Mansfield, in the leading case of Woraeley v. De Matto% 
(1 Burr. 467), " must eimer be fiuudulently kept secret 
or produce an immediate absolute bankruptcy.'' And 
it IS immaterial, that at the time when the trader 
executed such a conveyance or assignment, he was 
pressed by the creditor in whose favour it is made 
{Johnson v. Fesenmet/er, 26 Beav. 88), or even that 
he was under arrest for a just debt, at the suit of 
the particular creditor, and that the deed was 
followed by immediate possession by the grantee. 
Thus, in Newton v. Chantler {7 East. 138), a trader, 
being under arrest at the suit of a creditor for a just 
debt, executed to him a bill of sale of all his effectis to 
satisfy his debt, and pay over the surplus, if any, to 
the trader ; and it was held by the Court of Queen's 
Bench to be an act of bankruptcy. '^As," said 
Lawrence, J., *' the necessary consequence of this deed 
of conveyance was to take the whole effects of the 
trader, which the law says shall be distributed equally 
amongst all the creditors, and to give them to a par- 
ticular creditor, this is, within all tiie cases, an act of 
bankruptcy, and it is not the less the grant or convey- 

j2 
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ance of the bankrupt, to the prejudice of his other 
creditors, because at titie time he made it he was under 
arrest at the suit of the defendant/' 

But, it seems that where the adjudication of bank- 
ruptcy is subsequently made on the debtor's own 
petition^ such an assi^;nment will not be voidable as 
an act of bankruptcy m the absence of positive fraud. 
Thus, R., a traaer, under pressure, by bill of sale, 
assigned all his furniture and stock in trade to the 
plaintiff, a creditor, without fraud and without inten- 
tion to prefer. B. was at the time insolvent and was, 
a few days afterwards, adjudged a baukrupt on his own 
petition. In an action by me plaintifi, it was held 
that, though the assignment was an act of bank- 
ruptcy, and would have been voidable as such if the 
bankruptcy had been on the petition of a creditor, so 
that the title of the assignees would have related back 
to the act of bankruptcy, yet, as the bankruptcy was on 
the trader's oum petition, and there was consequently 
no relation back, the bill of sale could not be avoided 
as an act of bankruptcy, and so was not fraudulent 
and voidable by the assignees, without fraud in fact 
{Jones V. Harher, L.R., 6 Q.B. 77 ; 40 L. J.^ aS. 59.) 

An assignment by a trader of the whole of his 
roperty by way of indemnily ( Woraelet/ v. De Mattes, 

JBurr. 467), or in consideration of the assignees 
giving promissory notes to the trader's creditors (JSr 
parte Zunlchenbart, 3 M., D. & D. 671), or as security 
to a surety for liabilities he has incurred on behalf of 
the trader (Leake v. Toung, 25 L. J., Q.B. 266), is an 
act of bankruptcy. (But see JSx parte Defries, Be 
Jfy^d, 35 L.T., N.S. 392.) 

It is immaterial that a bill of sale does not pur- 
port to transfer the whole of the debtor's property, if 
it does so, in tajct And so, where a trader gave a 
bin of sale of certain effects to the public officer of a 



! 
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lanking company, to secure the amoiLnt due on his 
account, wUcb was overdrawn, althongh the bill <^ 
sale did not, on the face of it, purport to assign all 
the debtor's effects, but, it appeared in fact that ho 
had no other property, and that the bank knew that 
such was the case, the deed was held to be an act of 
bankruptcy, and void against the assignees. {Lind(m 
Y. Sharpe, 6 M. & G. 895.) And a bill of sale^ 
comprising the whole of a oebtor's separate estate^ 
given to secure an antecedent debt, was held an act 
of bankruptcy, even although the debtor had aA 
interest in a partnership, such partnership being 
insolvent {Ex parte Trevor, Re JBurghardt, 45 L. J^ 
Bkcy. 27 ; L.B., 1 Ch. D. 297) ; and it is thou^fc 
that an asaignment of all a debtor's property la 
England against which writs of execution might issoo 
out of English courts, for a past debt, would be such 
an assignment of all the debtor's property as to make 
it an act of bankruptcy, even though the debtor had 
other property abroad, on the ground that such an 
assignment must inevitably defeat and delay his 
creditors. (S^t see JEx parte Dejries, Be Myer9^ 
35 L.T., N.S. 392.) In no case will a merely colomv 
able exception of part of the effects assigned prev^ 
the operation of me bankrupt laws in this respect. 
( Wihon V. Layy 2 Burr. 827.) 

In the case of Siebert v. Spooner (1 M. & W. 714)^ 
Mr. Baron Parke said : ^' I take it to be perfectly well 
settled, that where a trader makes an assignment <^ 
all his effects, or of all except a very small portion, it 
is necessarily an act of oankruntcy, wimout any 
actual fraud." Thus, where a traaer gave a bill oi 
sale of all his property, except his furmture and book 
debts, to a creditor as security for a previously 
existing debt, it was held that, notwithstanding the 
reservation, the deed was fraudulent and void, inas- 
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much as it placed the bulk of the trader's property 
out of the reach of his other creditors. (JSx parte 
Ibxley, In re Nurse, KB., 3 Ch. App. 616.) Nor 
will an exception of such a part of the assignor's 
property as would not, on his bankruptcy, pass to his 
misteey save the assignment from being an act of 
bankruptoy. So, where a debtor executed, as security 
for an antecedent debt of £1,600, a bill of sale which 
included all his « property of any appreciable value, 
except a small pension to which he was entitled as a 
retired servant of the East India Company, it was 
held tibat, as the pension would noj; pass to his trustee 
in bankruptcy, and could not be tal:en in execution 
by a creditor, it constituted no substantial exception 
from the assignment, which, being an assignment of 
substantially the whole of the debtor's property, was 
an act of bankruptoy. (JEx parte Hawker, In re Keeh/, 
L.R., 7 Ch. App. 214 ; 41 L. J., Bkcy. 34.) 

In all such cases the debtor obvioudy gams nothing 
by the transaction Aat wiU assist WiS^;^ oS 
his business, or meeting his creditors, and he places 
himself and the whole of his property at the mercy 
of a particular creditor, with the effect of obstructing 
his other creditors in their legal remedies. But, while 
an assignment b^ a trader in insolvent circumstances 
of all his stock m trade is an act of bankruptcy, it is 
not absolutely essential, in order to make it an act of 
bankruptoy, that it should prevent the trader from 
carrying on his trade. If the effect of the deed be to 
delai/ creditors, it may yet be an act of bankruptcy. 
This proposition is well illustrated in the following 
case: — 

G., a farmer, by bill of sale conveyed all his 
property, except two shares in a joint stock banking 
company (the property being worth about £3,000), to 
secure a debt of £900, and the assignment did not 



AS ACTS OF BAKKBUFTCY. 103 

prevent liis trading as before ; but, nevertheless, it 
was held to be an act of bankraptcy, inasmuch as, 
although the grantee would be trustee for Gt., as 
to the amount beyond his own debt, yet, as the 
property could not be taken in execution, the effect 
was to delay the creditors. ''The true question 
is not/' said Parke, B., " whether the deed sto^s 
the trader's business and makes him cease ms 
trading, but whether it makes him insolvent and 
unable to pay his creditors in the ordinary way." 
(Smith V. Canmn, 22 L. J., Q.B. 290, Ex. Ch.) And, 
following this case, it appears to be perfectly settled 
law that a bill of sale of all a debtor's property, 
although by way of mortgage, and although the pro- 
»erty transferred be a great deal more valuable than 

le amount of the debt to secure which it is trans- 
ferred, is nevertheless deemed a fraudulent transfer 
within the meaning of the Bankruptcy Act, because 
it delays, and may defeat, the other creditors in their 
legal remedies against him. 

jBut those who rely upon such an act of bankruptcy, 
at the trial must show that it was calculated to nave 
the alleged effect, by evidence of the general state of 
the debtor's affairs at the time of eiving such bill of 
sale. It is not sufficient that, under pecuniary pres- 
sure, the bankrupt parted with some articles essential 
to the carrying on of his business ; as, for example, 
where a miller transferred his waggon and horses to a 
creditor who- had arrested him. ( JFedge v. UTewlyn, 
4 B. & Ad. 831.) Nor is a conveyance by a trader of 
all his effects in a given place an act of bankruptcy, 
unless it be shown that he had no other property 
{Chase v. Ooble, 2 M. & G. 930) ; and the onus of 
proving this is on the trustee. 

There is, however, one case in which a conveyance 
by a trader, being indebted, of all his property and 
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effects is iu>^ an act of bankraptcy^ and that is, 
where he or his creditors obtaon an equivalent. 
"It may be/' said Ooekbum, C.J., in Wood- 
house V. Murray (KB., 2 Q.B. 634), '' that the 
trader ^ts less than the value of the property he 
parts witL It may be that, under the pressure of 
some extraordinary exigencies, the trader, with an 
honest object of saving himself firom bankruptcy and 
ruin, with a view to his own benefit and that of his 
creditors, and with an honest and honA fide desire to 
cany on his trade, pledges his effects, even the whole 
of them, to realize a sum of money which may fall 
very far short of their value ; yet, looking at aU the 
circumstances, it is so plain the intention was an 
honest one, not to get a sum of money to put into his 
pocket, but to cany on his business, that such an 
assignment of all his effects would not be considered 
an act of bankruptcy. There must, however, be an 
equivalent in the transaction, or it would be void^ as 
being contrary to the policy of the bankrupt law, and 
amount to an act of bankruptcy." 

A distinction must be observed between an assign- 
ment by a debtor of aU his effects for the benefit of his 
creditors, or for securing a pre-existing debt, and an 
assignment of all his properiy for a valuable considera- 
tion, which is clearly not fraudulent by itself. A& 
was said by Lord Kenyon, in the case of Whitwell v. 
Thompaon (1 Esp. 72) : ** All the cases, without a 
single exception, where the assignment of his nroperty 
bv a trader has been deemed fraudulent and an act 
of bankruptcnr, have been where it has been given for 
a bygone and before contracted debt ; but it never can 
be taken to be law, that a trader cannot sell his 
property when his affairs become embarrassed, or 
assign tiLem to a person who would assist him, as a secu- 
rity for any advance such person might make to him." 



AS ACTS OF BANKETJPTCT. 105 

And so, a bill of saloi given to his bankers by a 
trader to cover fatore as well as past advances, and 
not made in contemplation of bankruptcy, is not an 
act of bankruptcy. tCarr v. JBurdiss, 1 Or., M. & E. 
443.) 

Upon this principle, where the debtor executes the 
assignment, not only for an existing debt, but as a 
security for further credit, by which he maybe enabled 
to carry on his business, and iipon such security 
obtains such credit, the deed will not be an act of 
bankruptcy. Thus, a bill of sale, comprising all the 

Soods of tilie debtor mentioned in a schedule, which 
id not, however, name stock in trade and book debts, 
which was given to secure a debt for goods alreadjr 
delivered, and for further goods to be supplied, accora- 
ing to paxol agreement m the course of trade, and 
which were afterwards supplied, was held by the Chief 
Judge not to be an act of oankruptcy, on the ground 
that the parol agreement to supply further goods, and 
the fact mat goods were so supplied, made the bill of 
sale good. But, on appeal, the Lords Justices, whilst 
affirming the decision mat the bill of sale was not an 
aet of bankruptcy, did so, on the ground that it was 
not proved that the whole of the debtor's property 
was included therein. {Ex parte Cheater, Re Vungate, 
L.II., 1 Ch. D. 293 ; 45 L. J., Bkcy. 16.) In a more 
recent case, however, the point was more thoroughly 
raised ; and it may now, it is submitted, be taken to be 
settled, that a bill of sale of substantially the whole 
of a mortgagor's property to secure a previously 
existing debt and further advances, is not void as an 
act of bankruptcy, if there be a contemporaneous 
parol agreement on the part of the mortgagee to 
make further advances to a sufficient amount, and 
such advances are afterwards, in fact, made, even 
though the deed contains no covenant or obligation 
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on the part of the mortgagee to make any further 
advances. {Ex parte Winder, He Winatanley, L.R., 
1 Ch. D. 290 ; B.C., on app., ib. 660 ; 45 L. J., Bkcy. 
14; B.C., on app., ib. 89 ; 8.C.,«tt6 nom. Ex parte Sheen, 
84 L.T., N.B. 48; Ex parte Bolland, 20 W.R. 862.) 
It foUows, then, a fortiori, that where there is a 
sale by a trader of all his stock in trade and effects, 
or by a non-trader of all his ^ods and chattels, to a 
bond fide purchaser for a fair and reasonable price, 
the transaction cannot be avoided as an act of oank- 
i^ptcy ; and any person who seeks to treat the sale as 
an act of bankruptcjr must show some fact, from 
which fraud may be inferred. {Ro9e v. Haycock, 3 
Nev. & M. 644.) For, when the purchaser pays a 
fair price for the goods, the debtor receives an 
equivalent for his property, the effect of the transac- 
tion being merely to change the form of that property, 
and it is tibien even immaterial that the debtor intended 
at the time of the sale to abscond and misapply the 
purchase money, provided that the buyer at tne time 
of his purchase be ignorant of the fader's design, 
and have no reasonable ground to suspect that he 
means to appropriate the money to himself in fraud 
of his creators. {Baxter v. Pritchard, 1 Ad. & M. 
456.) For the epithet '^ fraudulent '^ is to be confined 
to the gift, transfer, or delivery, and does not extend 
to the projects which possibly the debtor may enter- 
tain as to the disposal of the purchase money {per 
Lord Denman, O.J., ib,) ; though a fruudulent inten- 
tion, really proved to exist on me part of the grantor 
and grantee, will make the transaction void, whether 
it purports to be a bondfi/k transaction or not. But a 
fair sale by a trader of the whole of his effects for an 
equivalent which is paid to him, and with which he 
may deal, is obviously not such an assignment as 
necessarily puts it out of his power to continue his 
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trade, or meet his creditors, and is not of itself an 
act of bankrupt^. But, in Mercer y. Peterson (L.It., 
3 Ex. 104 ; 36 L. J., Ex. 218), Cockbnm, 0. J., said : 
** It is too late to question the proprieiy of the dedsions 
to that effect, altnough, I fear that where a trader 
makes over his whole estate, even for a fair equivalent, 
and even although he really have a bond fide intention 
of going on with his business, in the end the present 
advance is too often dissipated, and the creditors 
receive no benefit from it.'* 

The courts will not look very closely to the adequacy 
of the price, if the vendor endeavoured to obtain the 
most remunerative price he could in the way of 
business at the time of sale. So, where a retail draper 
bouffht on credit, at different times, large quantities of 
goods, and about three months after commencing such 
purchases resold the goods for money, part at one 
time, and part at anomer, during the six following 
months, for about half the cost price of the articles, — 
the sales being real sales, — the trader and the buyer 
(the defendant), each trying to make the best bargain 
that he could for hiinsell, and the trader's object 
appearing to be to raise money to pay his creditors, — 
although he afterwards became bankrupt in con- 
sequence of this reckless course of dealing, — it was 
held that such sales were not fraudulent transfers, and, 
consequently, not acts of bankruptcy within the mean- 
ing of the statute. (JLee v. Sarty 26 L. J., Ex. 135.) 

On the other hand, a sale of goods at such a price, 
and under such circumstances, that the purcnaser 
ought to know that the trader is selling to raise 
money in fraud of his creditors, for his own purposes, 
is an act of bankruptcy, and the buyer is liable to the 
assignees in trover for the value of the goods. ( Cook 
Y.CaldecoU, 1 Moo. & M. 622.) Thus, if a trader 
raises money by selling his goods at an undervalue 
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(not for the purpose of carrjringon liis business^ but in 
contemplatioii of stopping payment and for the piir» 
pose of cheating his croditors), to one who has notice, 
either by express information, or from the nature of 
the transaction, that the trader is selling his goods, not 
in order to carry on his business, butwithafiaudulent 
intention, the sale is an act of bankruptcy and void, and 
the trustees may recover the goods or their value firom 
the purchaser. (H'oser v. Levy, 6 H. & N. 16.) 
The result will be the same, if the transaction is not a 
really bond fide sale, but a mere contrivance to give a 
preference to the pretended purchaser, (^t^^ v. Cooper, 
Cowp. 629.) 

In considenng whether an assignment is fraudulent 
within the second sub-section of the six<li section of the 
Act of 1869 {ante, p. 95), it has been noticed that the 
words ** with intent to aefeat or delay his creditors,'' 
which were found in former Acts, are omitted in that 
definition of an act of bankruptcy. But the omission 
does not narrow the effect of the clause. It is clear 
that to make a conveyance an act of bankruptcy it 
must be fraudulent agamst creditors {per Mellish, L. J., 
In re Wood, L.R., 7 Ch. App. 303 ; S.C, siiJ wm. 
Ex parte Luckes, Be Wood, 41 L. J., Bkcy. 21) ; and 
fraud against them must import an ** intent to defeat 
and delay them," so that those words in the former 
Acts were but mere surplusage. But positive fraud 
need not be proved. If the effect of the assignment 
is to defeat and delay creditors, it will be *^ a Iraudu- 
lent conveyance, gift, delivery, or transfer " within the 
above sub-section. If the consideration for the assign* 
ment be an antecedent debt, the intention of the 
grantee is immaterial. But, if the consideration be 
present or friture advances, it is necessary, in order to 
constitute the assignment an act of bankruptcy, that 
proof should be given of a fraudulent intention on 



AS ACTS OF BANKRUPTCY. 109 

the part of both debtor and creditor. (In re Colemere, 
L.E., 1 Ch. App. 128 ; 35 L. J., Bkcy. 8 ; In re Wood, 
L.R., 7 Ch. App. 303; Famelly. Damon,180.B.S55.) 
And such an intention will be sufficiently proved, if the 
circumstances are shown to be such that both parties 
must have known that the present or future advances 
would be insufficient to enable the debtor to carry on 
his business. (Bittleatone y. Cook, 6 E. & B. 296 ; 25 
L.J., Q.B. 281.) 

Where, therefore, there is an assignment by a 
trader of all his property and effects for a present 
advance of part of their value, and the advance bears 
a substantial proportion to the value of the property, 
and the assignment is sought to be avoided, the court 
*' must be satisfied that there exists an intention to 
defeat and delay, and, consequently, to defraud the 
creditors, and that object must be the object, not only 
of the bankrupt, but also of the party who is dealing 
with him." (Per Mr. Justice Willes, PenneU v. 
Reynolds, 11 C.B., N.S. 722.) 

What amoimt may or may not constitute a sub- 
stantial advance, sufficient to support the bill of sale^ 
must depend on the circumstances of each particular 
case. But in every instance it is a still more miportimt 
question whether there was a bond fide intention of 
carrying on the business. {Ex parte Winder, Re Win' 
Stanley, L.E., 1 Ch. D. 290 ; S.C, on App., ih. 560 ; 
45 L. J., Bkcy. 14 ; S.C, on App., ih. 89.) 

In PenneU v. Reynolds (11 C.B., N.S. 709), the 
fresh advance was £250, and the goods conveyed 
sold for £515. The court held that tibe advance was 
sufficient, in the absence of fraud, to prevent the deed 
being necessarily an act of bankruptcy, but ordered a 
new trial, in order that the opinion of a jury might 
be taken upon the question as to whether there was 
fraud in fact. 
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In Mercer v. Peterson (L.R., 2 Ex. 304 ; S.O., ib., 
3 Ex. 104 ; 36 L.J., Ex. 218 ; S.C, 37 L.J.,Ex. 54), 
the old debt was £107, the fresh advance was £64, 
and the value of tiie property conveyed £115. It 
was held by the Court of Exchequer Chamber, affirm- 
ing the judgment of the court below, that the sum of 
£64 was a fair present equivalent for the assignment 
by the trader of his goods, and that the bill of sale 
was not void as an act of bankruptcy. 

In Lomax v. Buxton (L.E., 6 C.P. 107 ; 40 L.J., 
C.P. 150), the past debt was £161, and the fresh 
advance £250 ; the value of the property conveyed 
did not exactly appear, but could not have been much, 
if any, more than would suffice to cover the advance, 
and the bill of sale was held not to be an act of bank- 
ruptcy. 

In Allen v. Bonnett (L.R., 5 Ch. App. 577 ; 18 
W.R. 874), the antecedent debt was £450, and the 
present advance £300. In this case also, the value 
of the property conveyed is not reported ; but the bill 
of sale was supported, not merely on the ground that 
there was a sufficient present advance, but also, 
because seventeen months had elapsed between the 
execution of the deed and the grantor's bankruptcy, 
and it was, therefore, too late to rely on the execution 
of the bill of sale as an act of bankruptcy. 

In Ex parte Cohen, Re Sparke (L.K., 7 Ch. App. 
20 ; 41 L. J., Bkcy. 17), the bills of sale comprised all 
the grantor's goods, effects and stock in trade, valued 
at £600, in consideration of £55, advanced imme- 
diately before the execution of the deed. No amount 
was advanced on the date of the assignment, which 
was held to be an act of bankruptcy. 

In Ex parte Fisher, lie Ash (L.R., 7 Ch. App. 636 ; 
41 L. J., Bkcy. 62), the pre-existing debt was £600, the 
fresh advance was £100, and the property comprised in 
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the bill of sale afterwards sold for £718. It was held 
that the bill of sale was an act of bankruptcy, and so 
void against the creditors. But in this case it was not 
laid down, as a matter of law, that the smallness of the 
amount of the advance necessarily made the bill of sale 
an act of bankruptcy; but the Lords Justices con- 
sidered that it afforded strong evidence that flie princi- 
pal object of the parties in the whole transaction was 
not to enable the bankrupt to continue his trade, but 
to secure the repayment of the past advance. 

If a bill of sale is subsequently given in pursuance 
of an agreement entered into at the time of the 
further advance, it stands on the same footing as if it 
had been given at the time of the farther advance. 
But the agreement must be absolute, for where the 
giving of the bill of sale is purposely postponed till 
the circumstances of the debtor become hopeless, the 
antecedent agreement will not support it. {Ex parte 
Fisher, Re Ash, L.R., 7 Ch. App. 636.) 

In JEx parte Izard, Re Cook (L.R., 9 Ch. App. 271 ; 
43 L. J., Bkcy. 31), the antecedent debt was £560, the 
fresh advance was £123. 10s., and the bill of sale com- 
prised the whole of the grantor's property. But, having 
been given in pursuance of an agreement entered into 
when the last £250 of the whole debt was advanced, 
the bill of sale was held valid, mainly on the ground 
that the agreement to give it was entered into for a 
bond fide substantial advance at the time. 

In Ex parte King (L.R., 2 Ch. D. 256 ; 45 L. J., 
Bkcy. 109), a bill of sale, which stated the antecedent 
debt to be £900, and the advance made only £50, was 
held not an act of bankruptcy. But, in that case, the 
assignment was made in fiiliilment of a distinct 
promise to give a bill of sale as soon as an advance of a 
substantial amount (£150) had been made. The ^ 
advance really made was £250, which was paid by * 

k2 
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instalinents, on payment of tlie last of whicli the bill of 
sale was given ; out there was no such intentional post- 
ponement found as in Ex parte Fishery Re AshiJjM,.^ 7 
Ch. App. 636), from which case, therefore, it is clearly 
distinguishable. 

The advance need not be actually money paid to 
the grantor. If something be done for the debtor, 
which may enable him to continue carrying on his 
business, as by relieving him of a liability, that will 
prevent the assignment being an act of bankruptcy. 
\Ex parte Reedy Re Tweddell, L.R., 14 Eq. 586 ; Ex 
parte Thielfally 46 L.J., Bkcy. 8.) And, although 
giving a bill of sale by A. of all his property, as security 
for a past debt of £100^ and also for a sum of £100 
then advanced by B. to enable A. to meet a bill, to 
which he had forged B.*s name, was held by the Chief 
Judge in Bankruptcy an act of bankruptcy, on the 
^ound that it was given in consideration of a past 
debt, with no present advance with which A. could 
deal, and made with the intention of compounding a 
felony {Ex parte Caldecott, 35 L.T., N.S. 172), the 
decision was reversed by the Court of Appeal, on the 
^ound that the particular circumstances of ike case 
disclosed no offence against the bankrupt laws^ (Ex 
parte Butt, 46 L.J., Bkcy. 14.) 

But where the consideration for the bill of sale 
is not an equivalent which is paid to the debtor, 
and with which he may deal, the courts will more 
strictly inquire into the adeq^uacy of the consideration, 
and, as to whether it is likely to defeat or delay 
creditors. So it was in the following often quoted 
case. Leake, a trader, bein^ embarrassed, had sum- 
moned a meeting of his creditors, and requested B. to 
become surety for the payment of a composition he 
^ proposed to offer, and B. consented to do so for ten 
shillings in the poimd, but verbally stipulated that 
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Lieake should ^ve him security over all he had. At 
the meeting, B. not being present, the creditors 
agreed to accept twelve shillings in the pound, but 
Xieake did not inform them that B. had stipulated for 
the security for himself. Under the composition deed 
three bills, of £16. 10s. each, were given to one of the 
creditors for the amount of his debt, which were drawn 
by Leake, and accepted by B. The first of these 
bills was dishonoured at maturity, and the creditor, 
having endorsed it over to his agents in London, they 
commenced an action in their own names against B. 
for the amount, and an action against Leake, in the 
name of their principal, for the amount of the original 
debt, less the amount of the bill endorsed over to 
them. The creditor obtained judgment, and issued 
execution in his action, but Leake had, under 
pressure from B., previously executed a bill of sale of 
all his property to him. The court held that the bill 
of sale to B. was an act of bankruptcy, beiug an 
assignment of all the trader's property, and not being 
for such an equivalent as to make it not necessarily 
delay his creditors. (Leake v. Youngy 5 El. & B. 
956.) " A transaction," said Lord Campbell, in de- 
livering judgment in this case, " whereby the property 
is conveyed to secure a surety against liabilities which 
he has incurred to the particular creditors, who may 
come in, and which surety can stop the trade at any 
moment, is not, m our opinion, a case where the 
bankrupt receives an equivalent which he can deal 
with in carrying on his trade, if he chooses, within the 
doctrine of Ro%e v. Haycock (3 Nev. & M. 646) and 
Baxter v. Pritchard. (1 Ad. & E. 456.) The whole 
power is entirely taken out of the hands of the bank- 
rupt, and his trade may be stopped at any moment, at 
the will of the assignee, while he is to receive nothing, 
and no part of the property, or its proceeds, is under his 
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control, but the whole is in efFectto be applied to secure 
a creditor, who is to pay instalments to the particular 
body of creditors, who have come in and agreed to 
receive his acceptances. It seems impossible to us to 
treat such a transaction as one where the trader obtains 
an equivalent, within the principle of the cases on which 
the plaintiff relies ; and we, therefore, on principle, as 
well as authority, give our opinion that the deed in 
question was an act of bankruptcy." 

It will have been gathered from the preceding 
cases, that an assignment of all a trader's effects to 
secure a present advance, or present and Aiture ad- 
vances, or Aiture advances, honestly made, or to be 
made, for the purpose of enabling him to carry on his 
business, or to secure an advance to enable him to 
satisfy a pressing demand, and thus to continue his busi- 
ness, is not, of itself, an act of bankruptcy ; for, as long 
as the assignment is in consideration of a substantia 
advance, either of money or money's worth, it stands 
on the same footing as an assignment of all, with a 
substantial exception, which is, likewise, not an act of 
bankruptcy ; and it will not be so where there is no 
fraudulent intent, even though the effects assigned far 
exceed in value the amoimt of the advance, for it is 
known to every man engaged in commerce that a 
comparatively trifling sum of ready money may enable 
a trader to retrieve his affairs, and so prove of the 
greatest benefit, not only to himself, but to his credi- 
tors, and that a difficulty that would often wreck a 
business, being disposed of by a little timely help, the 
trader is enabled to gain time, which may be of vital 
importance to him. 

In Whitmore v. Claridge (33 L.J., Q.B. 87), 
a trader was pressed by two creditors, one of 
whom had a bill of sale on part of his property, and 
the other creditor an execution on the rest of his 
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goods. The debtor applied to Claridge to assist him^ 
and^ in consideration of Claridge agreeing to pay off 
the two creditors, assigned to mm by bill of sale all 
his estate and effects. Claridge paid off the creditors, 
and it was held, affirming the aecision of the court 
below, that the bill of sale was not an act of bank- 
ruptcy, as it was not in consideration of a past debt 
only, but an assignmentin consideration of the assignee's 
releasing the trader's property from a charge already 
laid upon it. 

In Bittkatone v. Cooke (6 E. & B. 296), B., a 
carpet manufacturer, had agreed with defendants to 
consign his manufactured stock to them as his factors, 
for sale, and they made advances to him, partly in 
cash, and partly by acceptance. In order to reduce 
the balance due to his bankers, B. consigned part of 
his stock of raw yams to the defendants, and they 
made advances upon them. It was agreed that de- 
fendants should advance him from £500 to £800 to 
meet his payments and bills coming due, and that 
he shoula give them a bill of sale as security for 
that and other advances, not to exceed in the whole 
£1,800, When the deed was executed, it was 
known that B. would require more than £500 to 
be immediately advanced, and the bill of sale 
recited that B. was in debt to the defendants in the 
sum of £500, as if that sum had been already ad- 
vanced. The whole of B.'s stock in trade, value 
£6,000, was assigned. The defendants made advances 
to B., in pursuance of the deed, imtil the 8th February. 
On the 16th, they took possession under the bill of 
sale, and, subsequently, on the same day, B. signed a 
declaration of insolvency, and, on the 18th, was 
adjudged a bankrupt. It was held that the deed, 
bemg a security for future advances, and made bond 
fide to enable B. to carry on his business, and not to 
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defeat or delay his creditors, was not an act of 
bankruptcy, for the advances, if bearing a small 
proportion to the amonnt of property pledged, might 
yet be of more advantage to the Ixader and his 
creditors than the property itself. 

An assignment, therefore, by a trader of all his pro- 
perty, as security for an advance of monej which he 
may afterwards apply in payment of existmg debts, is 
not necessarily fraudulent and an act of bankruptcy 
within the Bankruptcy Act. In order to make such an 
assignment fraudulent, as we have seen (ante, p. 109), 
the lender must be aware that the borrower's object 
was to defeat or delay his creditors, and such an 
assignment cannot be an act of bankruptcy, unless 
it be also void as being fraudulent. {In re Colemere, 
L.R., 1 Ch. App. 128 ; 35 L.J., Bkcy. 8.) 

In illustration of the now established rule that a 
bill of sale to secure an advance, even though it 
comprise the debtor's whole property and contain 
a power to seize after acquired property, is not neces- 
sarily an act of bankruptcy, is the weU known 
case of Sutton v. Cruttwell (1 E. & B. 15), where 
a trader, being indebted to L. in £200, agreed with 
the defendant, upon his paying the £200 to L., 
to assign all her effects to nim by a bill of sale to 
secure the £200. A bill of sale was accordingly 
executed some months after, containing a power for 
defendant to enter and take all the effects which then 
were, or at any time during the continuance of the 
security might be, on the premises, and seU them and 
repay himself the £200 and interest, and pay ex- 

?9nses of sale, and pay the residue to the grantor, 
he grantor covenanted to pay the £200 by instal- 
ments, and was to remain in possession until de&ult 
in pa3rment. She subsequently sold the effects 
for £567, and paid the £200 to defendant, and 
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afterwards became bankrupt, and her assignees sued 
defendant to recover the £200, relying on the bill of 
sale as an act of bankruptcy and fraudulent against 
creditors. But it was held that the execution of the 
deed was not necessarily in itself an act of bank- 
ruptcy, for the transaction was, as if the deed had 
been executed at the time of the payment, by defend- 
ant to L., which constituted a good consideration 
l)etween the grantor and defendant, and the clause 
enabling the defendant to sell after acquired property 
did not vitiate the transaction. The payment oi the 
J6200 to L., by the defendant, was an advance to the 
assignor to enable her to carry on her business, .and 
fihe derived the full benefit of the whole sum advanced. 

Carrying this principle still further, a bill of sale, 
including not only all existing propeity, but also all 
afber acquired properly, in consideration, partly of an 
existing debt, and partly of a present advance, will not 
be an act of bankruptcy if the debtor really get a fair 
present equivalent, or some substantial benefit from the 
money or goods advanced. 

So, where a trader, being indebted to the de- 
fendant, gave him his acceptance for the amount 
of the debt ; three days beK>re the acceptance was 
due, he agreed to give ^e defendant a bill of sale on 
all his efifects and stock in trade, in consideration of 
the defendant taking up the acceptance, and to cover 
any further advance which might be made to him^ by 
the defendant. The defendant, accordingly, took up 
the acceptance, and afterwards lent an additional sum 
of £64 to the trader, upon the understanding that 
it should be included in the bill of sale. A bill 
of sale was subsequently executed, in pursuance of the 
agreement, whereby the whole of the trader's per- 
sonal estate, of which he was then, or shoula in 
future become possessed, was assigned to the defend- 
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ant, as security for the debt due from the trader to 
him. The trader's property was worth about £115. 
Less than twelve months from the date of this bill of 
sale, but more than twelve months from the agree- 
ment to give it, the trader became bankrupt. In an 
action of trover, by his assignee in bankruptcy, 
against the defendant, for the goods comprised in the 
bill of sale, some of which had been acquired after 
the agreement, it was held by the Court of Ex- 
chequer Chamber, affirming the decision of the court 
below, that the sum of £64 was a fair present 
equivalent for the assignment by the trader of his 
goods, and that the bill of sale, therefore, conferred on 
the defendant a good title to them as against the 
plamtiff. (Mercer v. Peterson, L.R., 3 Ex. 104 ; 37 
L.J., Ex. 54.) 

In another case, a bill of sale, including all the 
existing property of a trader, and containing a power 
to seize all after acquired property, except farming 
stock, was made by him in favour of a creditor in 
consideration, partly of an existing debt, and partly 
of a sum advanced by such creditor, to enable him to 
satisfy the claim of another creditor secured by a 
previous bill of sale over the same property, and ttius 
to redeem the property which had been already seized 
under the prior bill of sale. More than twelve months 
afber the date of the previous bill of sale, proceedings 
were taken for a liquidation of the debtor's affairs, 
by arrangement under the 125th section of the Bank- 
ruptcy Act of 1869, and a trustee was appointed, 
and the court held that the latter bill of sale was 
not an act of bankruptcy. {Lomax v. Buxtauy L.B., 
6 C.P. 107 ; 40 L. J., C.P. 150.) 

A bill of sale, comprising all the debtor's pro- 
perty, as security for an existing debt arising from a 
loan previously made, will not be an act of bank- 
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Tuptcy if it be made in performance of an agreement 
entered into at the time of the loan. So, where a 
trader, indebted to several persons, procured from A. 
an advance of £200, for which he verbally agreed to 
give a bill of sale of all his property, if called upon 
to do so. On receiving the money, he gave to A. 
a • promissory note for £200, a memorandum of 
agreement to assign some property expectant on the 
death of his wife's father, together with a policy of 
assurance, and, also, another memorandum of agree- 
ment to pay £10 yearly as a bonus. At a later 
period, on being requested, he executed a bill of sale 
of all his property to A. It was held by the Court of 
Exchequer tnat such a bill of sale, having been 
executed in pursuance of the original agreement, was 
not an act of bankruptcy. {Harris v. JRickett, 28 L. J., 
Ex. 197 ; Ex parte Izard, lie Cook, L.R., 9 Ch. App. 
271 ; 43 L.J., Bkcy. 31 ; Ex parte King, L.R., 2 Ch. 
D. 266 ; 45 L. J., Bkcy. 109.) Nor is there anything in 
the Bills of Sale Acts to impair the security of a bill 
of sale given in pursuance of such a promise {Ex parte 
Mackenzie, Re Bent, 42 L. J., Bkcy. 25 ; 28 L.T., N.S. 
486) ; but a proviso that the security shall be increased, 
if the debtor become bankrupt, is a fraud upon the 
bankruptcy laws, and consequently void. {Ex parte 
Mackay, Re Jeavons, L.R., 8 Ch. App. 643 ; 42 L. J., 
Bkcy. 68.) 

Where a sum of money is advanced upon the faith 
of a promise by the borrower to give a bill of sale of 
his property aa securily to the lender, the sum so 
advanced will be considered as advanced upon the 
security of the bill of sale, but the promise must be 
an absolute one. {Ex parte Fisher, Re Ash, L.B., 7 
Ch. App. 636 ; 41 L. J., Bkcy. 62.) 

An insertion in a bill of sale, knowingly, of a wrong 
sum does not necessarily invalidate i^e security^ as 
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against creditors^ if done without fraud, and with, the 
intention of maHng the security available, only to the 
extent of the sum actually due. {Biddulph v. Goold, 
11 W.E. 882.) 

(2.) As to transfers affecting part only of the debtor's 
property. — ^An assignment of a part merely of a 
trader's effects, even on account of a pre-existing 
debt, does not, like an assignment of the whole, con- 
tain within itself the evidence of a fraud. {Balme v. 
Button, 2 T. & J. 101.) A debtor may lawfully 
assign specific portions of his effects in payment of, 
or to secure, a particular creditor {Hooper v. Smith, 
1 Wm, B. 442), provided, of course, tiiat such an 
assignment is not manifestly and actually fraudulent ; 
as, for instance, when made expressly to prefer 
the particular creditor at the expense of all the other 
creditors. {Pulling v. Tucker, 4 B. & Aid. 382.) "A 
conveyance of B,part may be public, fair and honest, 
for, as a trader may sell, so he may openly transfer, 
many kinds of property, by way of security ; but a 
conveyance of all must either be fraudulently kept 
secret, or produce an immediate absolute bank- 
ruptcy.*' {Per Lord Mansfield, Worseley v. Be 
Mattos, 1 Burr. 467.) At the same time a convey- 
ance by a debtor of part of his property, in contempia- 
tion of bankruptcy, with intent to defeat and delay 
or defraud his creditors, will be void as an act of 
bankruptcy ; as, for instance, where a trader gave a 
bill of sale of one-third part of his effects, in con- 
sideration of a loan of £120, two days before he 
absconded, the bill of sale was held to be an act of 
bankruptoy {Linton v. Bartlet, 3 Wils. 47) ; but it 
will be otherwise, if it be made bond fide. {Manton 
V. Moore, 7 T.R. 67.) As we have seen, if the bill 
of sale be, in &ct, a conveyance of all the effects, 
with only a colourable exception of part, it will be 
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deemed an act of bankruptcy (Compton v. Bedfard, 1 
Wm. B. 362), as, in effect, an assignment of the whole. 
As a general rule, an assigmnent, — ^not of the whole 
of a debtor's property, nor of the whole with a colour* 
able exception, — ^but of a part only, to secure a pre- 
existing debt, is not, in the absence of positive frauds 
an act of bankruptcy. 

The principle, m the case of traders, appears to be 
that if the transaction is bond fide, and does not involye 
consequences injurious to the trader's solvency, it will 
not be an act of bankruptcy ; but if, on the other hand, 
the transaction is inconsistent with the rational possi-* 
bility of a continuance of the debtor's trade, and the 
debtor knows that all chance of his continuing in trade, 
fairly or substantially, or otherwise than colourably, is 
gone, then the transaction will be an act of bankruptcy. 
An assignment under pressure by a trader to certam 
creditors, not of the whole of his property, but with 
a substantial exception, is not an act of bankruptcy ; 
so, where a trader, under pressure, assigned to two 
creditors, who were aware of his insolvency, his house- 
hold furniture, stock in trade, and ^oods, chattels and 
effects in his dwelling-house, which, on their sale, 
realized £193, and the trader also had book debts 
and tea in bond of the value of £93, it was held in 
the Exchequer Chamber (affirming the judgment of 
the Court of Exchequer) that the assignment was 
not an act of bankruptcy. Wightman, J., said : " No 
doubt, an assignment of the whole of a trader's pro- 
perty is an act of bankruptcy, because the necessary 
effect of it is to defeat ana delay his creditors. For 
the same reason, an assignment, with a colourable 
exception of part only, is an act of bankruptcy, for 
it is, in effect, an assignment of the whole. In the 
present case, however, the portion omitted was not 
merely a colourable exception, because it appears that 
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it produced, when realized, about one-third of the 
whole of the trader's property. It must, therefore, 
be taken as an assignment of a part only of the pro- 
perty, and ihat was assigned under pressure. It has^ 
been decided, in several cases, that a bond fide assign- 
ment by a trader of part of his property, in conse- 
?uence of pressure, is not an act of bankruptcy." 
Smith V. Timms, 32 L.J., Ex. 215.) 

The case of Hale v. Allnutt (26 L. J., C.P. 267) is a 
striking illustration of the same principle. There, a 
licensed victualler was indebted to B. id £670, for 
goods sold and money advanced. Being pressed for 
payment, as an iaducement for forbearance on the 
part of B., A. executed a deed,.whereby he mortgaged 
to him the public-house in which the business was 
carried on, and Assigned to him, by bill of sale, all 
his trade and other fixtures and household furniture, 
with a power of sale, in case of default in payment of 
the debt and interest, by certain iDstalments, extend- 
ing over a period of several months. The value of 
the property mortgaged constituted about a third 
part of the assets, while the debts altogether 
amoimted to above three times the assets. A. con- 
tinued his business nearly three months, when he 
became bankrupt, haviag, in the meantime, received 
forther supplies of goods and advances of money from 
B., and made various payments to other creditors. 
It was held that the execution of the deed was not 
an act of bankruptcy ; the assignment not being of 
the whole (or the whole, with a colourable exception) 
of A-'s property, and the defeating or delajong of 
creditors, bjr producing absolute present insolvency 
and incapacity to carry on trade, not being its neces- 
sary result; nor was the deed void as a fraudulent 
preference of B., it being the result of pressure on his 
part, and not a voluntary conveyance on the part of A. 
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If the effect of the assignment is such that, if 
operated upon, it must immediately stop the grantor's 
trade, it will generally be deemed an act of bank- 
ruptcy. {James v. JEbbitt, Ir. R., 6 C.L. 553 ; 21 
W.E., Dig. 16.) 

In the case of Stanger v. Wilkim (19 Beav. 626), 
A., a trader, being indebted to B., another trader, 
assigned to him certain property to secure the debt. 
A. was either actually msolyent at the time, or in 
such circumstances that the enforcement of the pro- 
visions of the deed would have stopped his business 
at once, and both A. and B. knew that it was only 
by preserving the goodwill, and by careful manage- 
ment, that A. could possibly hope to pay his debts, 
for which time and the forbearance of fe. were neces- 
sary. A. certainly, and probably B. also, knew that 
the former was insolvent. B.'s debt, "however, was 
bond fide, and the security was executed under bond 
fide pressure, and contemplated the continuance of the 
business by A., and his ultimate extrication from his 
difficulties by tibe aid of B. This deed was set aside, 
the Master of the Bolls saying : ^' In the case 
before me, substantially the whole of the property of 
the trader was assigned. He was also, in my opinion, 
insolvent at the time ; the effect of the assignment 
was such that, if operated upon, it must have imme- 
diately stopped the trade, have destroyed the goodwill, 
have produced a great deficiency of assets to pay the 
trader s creditors, and have given to the assignee, 
under that deed, a great advantage over them. All 
this was known to both parties to the deed at the 
time, unless they chose wilfully to shut their eyes to 
the necessary conseq^uence of what they were about ; 
and these facts, which I consider to be established 
by the evidence, are, in my opinion, sufficient to 
invalidate the deed." 

l2 
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M assignment of part, of a debtor's property, 
althougli the rest is large, will be an act of bankruptcy, 
if it be aoeompamed at the time by such circum- 
stances of insolvency, that the general body of the 
creditors are defeated and delayed in the manner of 
distribution, according to the bankruptcy laws. (JEx 
parte Wemley, 32 L. J., Bkcy. 23.) 

On the same principle was decided another case, 
where a debtor, in consideration of a bygone debt 
ol £230, by a bill of sale assigned to the defendants 
certain property, amounting to £160. He had also 
other property, consisting of an equity of redemption, 
valued at £150, and boc^ debts to the amount of £50, 
of which £22 were good. His debts amounted to 
£1,100, of which £600 was due to the defendants, 
^ssA the residue to other creditors. At the time the 
deed was exeduted, the debtor was insolvent, and the 
defendants knew it; and they also knew that, if 
they put the deed in force, it would prevent the 
debtor from carrying on his trade. The deed was 
put in force by the defendants, and the debtor's 
trade was stopped. It was held that the assignment 
was an act of bankruptcy, as the defendants, by 
putting the deed in force, prevented the continu- 
ance of the trade, and thereby necessarily defeated 
and delayed creditors. {Toung v. Fletcher y 34 L. J., 
Ex. 154 ; James v. EbUUy Ir. R, 6 C.L. 553 ; 21 
W.R. Dig. 16.) 

An assignment of the machinery and effects of a 
trader, necessary for carrying on his trade, and com- 
prising all his property, except his household furniture 
and book debts, which were of small value, he being 
at the time in insolvent circumstances, was held an 
act of bankruptcy, the Lord Justice Turner saying : 
" This case appears to me to combine within itself all 
the materials which, in the reported cases, have been 
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held to constitute the execution of such an instrument 
as the one before us an act of bankruptcy. There is 
an assignment of nearly all the property of the bank- 
rupt; of the machinery by whicn alone his trade 
could be carried on, for securing a pre-existing debt." 
(JEx parte JBlandy Re Murgatroydy 6 De G., M. &'G. 
757 ; and see also Ooodricke v. Taylor, 2 De G., J. & 
S. 135.) 

But, it must not be forgotten that the mere fact 
that the assignment has the efPect of preventing the 
trader from canying on his business will not alone 
render the deed invalid; as, for example, if the 
debtor have other substantial projjerty, not comprised 
in the bill of sale, and, generally, if he be not thereby 
rendered insolvent ; for, where a trader assigns part 
of his property by way of mortgage, the most important 
question imder the bankruptcy laws is, not whether 
putting the deed in force will paralyze and stop the 
business, but whether it will make him insolvent. 

A manufacturer assigned all his machinery, by way 
of mortgage, to secure the amount of certain bills 
drawn by him and accepted by the consignees of his 
goods, which had been discoimted by the mortgagee, 
and also of such other bills, as should, from tune to 
time, be discounted in like manner. The mortgagee 
was empowered, after three days' notice, to enter and 
i^e possession of aU the macl^ery, and, after a sale 
of the same, to pay the amount of the expenses, and 
the bills then due or recurring, and pay the siirplus 
to the mortgagors. At the time of tne execution of 
this deed, the machinery was worth £1,500, and the 
mortgagor's property consisted of goods £1,100, and 
good debts £900 ; while his whole liabilities were 
£2,900. It was held that this deed was no evidence 
of an act of bankruptcy, although, had it been acted 
upon, the mortgagor could not have carried on the 
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particular business in wliich he was engaged. ( Young 
V. Waud, 22 L. J., Ex. 27.) Mr. Baron Parke said : 
" The question is not whether the result of the assign- 
ment being acted upon would be to disable him from 
carrying on his trade, but whether he would thereby 
be rendered insolvent." 

In judging, therefore, of the validity of a bill of sale 
of part of a debtor's property, given to secure a pre- 
contracted debt, it will be most miportant to consider, 
not mereljr the description of the property comprised 
in the bill of sale, out its relative proportion to 
the debtor's other property, the general state of his 
pecuniary affairs, and whether insolvency is a necessary 
consequence of the transaction ; and this principle is 
applicable to traders as well as non-traders. Even if 
tne bill of sale be not fraudulently intended, ask the 

Suestion, will it delay or defraud the other creditors P 
t is obvious that any assignment by way of security 
must remove property to some extent out of the power 
of the other creoitors, but the question in each case 
appears to be whether the circumstances are of such 
a nature as to constitute the transaction a fraudulent 
interference with the rights of other creditors, and 
whether, by reason of such transaction, the debtor, 
being rendered insolvent, will be unable to meet his 
liabilities. 

The conveyance or assignment, if executed out of 
England, to be fraudulent must be fraudulent by 
English law. {Ex parte Crispin, L.R., 8 Ch. App. 
380 ; 42 L.J., Bkcy. 65.) 

When an adjudication of bankruptcy is made, 
foimded upon the execution by the debtor of a bill of 
sale which is held to be an act of bankruptcy, the 
holder of the bill of sale is entitled to appeal against 
the adjudication. {Ex parte Ellis, L.ll., 2 C£. D. 
797.) 
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CHAPTER VIL 

On the registration of bills of sale. 

Assuming the transaction embodied in a bill of sale 
not to be invalid by reason of any of the matters 
mentioned in the three last preceding Chapters, there 
stUl remains one formality to be observed for per- 
fecting the bill of sale as an instrument, namely, 
registration in accordance with the provisions of 17 
& 18 Vict., c. 36. Before the passing of this statute, 
the question in ascertaining the validity of a bUl of 
sale was, whether the transaction was bond fide, or 
made with intent to defeat the creditors of the person 
making it, and the apparent possession itself raised a 
presumption of fraud. The legislature not, however 
(as appears from the preamble of the Act), consider- 
ing this a sufBlcient safeguard against possible frauds, 
has provided for the registration of bills of sale as a 
further security to creditors, not, be it observed, for 
giving any additional force or validity to the instru- 
ment as an assurance, but for making it more a 
matter of notoriety. 

The statute 17 & 18 Vict, c. 36, recites that : " Frauds 
are frequently committed upon creditors by secret 
bills of sale of personal chattels, whereby persons are 
enabled to keep up the appearance of bemg in good 
circumstances and possessed of property, and the 
grantees or holders of such bills of sale have the 
power of taking possession of the property of such 
persons, to the exclusion of the rest oitheir creditors ;'* 
and, by section 1, it enacts as follows : " Every bill of 
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sale of personal cliattels made after the passing of this 
Act (10th July, 1864), either absolutely or con- 
ditionaUy, or subject or not subject to any trusts, and 
whereby the grantee or holder shall have power, 
either with or without notice, and either immediately 
after the making of such bill of sale, or at any future 
time, to seize or take possession of any property and 
effects comprised in or made subject to such bill of 
sale, and every schedule or inventory which shall be 
thereto annexed or therein referred to, or a true copy 
thereof, and of every attestation of the execution 
thereof, shall, together with an affidavit of the time 
of such bill of sale being made or given, and a 
description of the residence and occupation of the 
person making or giving the same, or, in case the 
same shall be made or given by any person under or 
in the execution of any process, then a description of 
the residence and occupation of the person against 
whom such process shall have issued, and of every 
attesting witness to such bill of sale, be filed with the 
officer acting as clerk of the docquets and judgments 
in the Court of Queen's Bench, within twenty-one 
days after the making or giving of such bill of sale 
(in like manner as a warrant of attorney in any 
personal action given by a trader is now by law 
required to be filed), otherwise such bill of sale shall, 
as against all assignees of the estate and effects of 
the person whose goods, or any of them, are comprised 
in such bill of safe under the laws relating to bank- 
ruptcy or insolvency, or under any assignment for 
the benefit of the creditors of such person, and as 
against all sheriffs' officers and other persons seizing 
any property or effects comprised in such bill of sale, 
in the execution of any process of any court of law 
or equity authorizing the seizure of the goods of the 
person by whom, or of whose goods, such bill of sale 
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shall have been made, and against every person on 
whose behalf such process shall have been issued, be 
null and void to all intents and purposes tchatsoewr, 
so far as regards the property in or right to the 
possession of any personal chattels comprised in such 
bill of sale, which at or after the time of such bank- 
ruptcy, or of filing the insolvent's petition in such 
insolvency, or of the execution by the debtor of such 
assignment for the benefit of his creditors, or of 
executing such process (as the case may be), and 
after the eimiration of the said period of twenty-one 
days shall be in the possession, or apparent posses- 
sion, of the person making such bill of sale, or of any 
person against whom the process shall have issued 
under, or in the execution of which, such bill of sale 
shall have been made or given, as the case may be/' 

Section 2 provides that : " If such bill of sale shall 
be made or given, subject to any defeasance or condU 
tion, or declaration of trusty not contained in the body 
thereof, such defeasance, or condition, or declaration 
of trust, shall, for the purposes of this Act, be taken 
as part of such bill of sale, and shall be written on 
the same paper or parchment on which such bill of 
sale shall oe written, before the time when the same, 
or a copy thereof, respectively, shall be filed, other- 
wise such bill of sale shall be null and void to all 
intents and purposes, as against the same persons, and 
as regards the same property and effects, as if such 
bill of sale, or a copy thereof, had not been filed 
according to the provisions of this Act." 

We have previously considered what are " bills of 
sale " (see Cnapter I.), and what " personal chattels '* 
(Chapter II.), within the meaning of the Act. 

Before dealing with the construction of section 1, 
it may be well to note the interpretation placed by 
the courts upon the words " defeasance or condition" 
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and "declaration of trust/' in the second section. 
Neither expression includes an arrangement outside 
the bill of sale which does not confer some benefit 
upon the grantor. Thus, it has been held that 
" a defeasance or condition '' is something which 
diminishes^ defeats, or prejudicially qualifies the 
rights of the grantee in favour of the grantor 
{Ex parte Collins^ 44L.J.,Bkcy.78 ; L.R.,10CSh.App. 
367), and does not include a collateral agreement 
dvins the grantee additional benefits to those con- 
ferrea by the bill of sale itself, such as a contempo- 
raneous memorandum that a portion of the sum of 
money in the bill of sale expressed to be paid to the 
grantor, but which had, in fact, been retained by the 
grantee as a charge for making the advance, was to be 
paid in full, notwithstanding the moneys secured by 
the bill of sale might be repaid, or the rights of the 
grantee enforced, before the expiration of the time for 
payment mentioned in the bill of sale. Such a docu- 
ment, though not required to be ** written on the same 
paper or parchment " as the bill of sale, would, if not 
registered, have all the infirmities of an unregistered 
bill of sale. {lb. ; and see JSx parte Southam, L.E., 
17 Eq. 678 ; 43 L.J., Bkcy. 39.) And so the terms 
" declaration of trust " comprehend only declarations 
of trust in favour of the grantor of the bill of sale ; 
and, where there are no such trusts, it is not necessary 
that the grantee under a bill of sale should state in it 
the name of the person who really advances the 
money, the object of the provision being to prevent 
creditors being defrauded by sham bills of sale, by 
which the whole interest of the grantor is apparently 
transferred, whereas, in reality, he retains some interest 
in the subject of the transfer. {JRobinson v. Colling- 
wood, 34 L.J., C.P. 18.) 

" Time of such bankruptey.^^ — These words, in 
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section 1, mean the time of the commission of an act 
of bankruptcy, to which the trustee's title can relate 
back. {Ex parte Attwater,Ite Turner, W. IS., Dec. 30, 
1876, 304 ; 21 Sol. Jour. 146.) 

As to posaeasian and apparent posaemon. — ^As the 
personal chattels, in respect of which an unregistered 
bill of sale is declared void against assignees in bank- 
ruptcy and execution creditors, are such as shall be 
in the possession or apparent possession of the person 
making the bill, or other persons in the Act mentioned, 
it will be convenient here to consider what is meant 
by "possession" and "apparent possession." It seems 
that the Act applies unless tne grantee has both 
got actual possession of the goods, and taken them 
out of the apparent possession of the grantor. {Ex 
parte Jay, 43 L. J., Bkcy. 122 ; L.R., 9 Ch. App. 697, 
per MellLsh, L.J.) A mere endeavour to get possession 
of them is not sufficient if, in fact, actual possession 
is not obtained, for the Act is applicable whether 
the possession of the grantor is with the consent of 
the true owner or not. {Ancona v. Rogers, L.B., 1 
Ex. D. 285 ; 24'W.R. 1000, reversing decision of 
Ex. D., 33 L.T., N.S. 749 ; and see also Purber v. 
Finlayson, 24 W.R. 370 ; 34L.T. 323.) Even if the 
goods have by the grantor been delivered to a bailee, 
they still remain in the grantor's possession, notwith- 
standing the grantee may have demanded possession 
of the bailee and been refused. {Ancona v. Rogers, 
supra, per Mellish, L.J.) 

But it is seldom that the grantee is unsuccessful 
in his endeavours to obtain actual possession of the 
goods. A more frequent difficulty is to determine 
whether, having once obtained possession, he continues 
to exercise such dominion over them as to take them 
out of the apparent possession of the grantor. The 
Act itself declares (section 7), that " personal chattels 
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shall be deemed to be in the apparent possession of 
the person making or giving the bill of sale, so long 
as tney shall remain, or be in or upon any house, 
mill, warehouse, building, works, yara, land, or other 
premises occupied by him, or as they shall be used 
and enjoyed by him in any place whatsoever, not- 
withstanding that formal possession thereof may have 
been taken by or given to any other person.*^ 

The possession of a vendor or mortgagor is a ques- 
tion of fact, rather than of law, and is to be decided 
by the jury. Bramwell, B., has observed {Qough v. 
Everardy 32 L.J., Ex. 210), that the meaning of this 
clause is, that the goods shall be deemed to be in the 
apparent possession of the vendor, as long as they are 
on the premises occupied by him, if there has been 
nothing more done to them than mere formal pos- 
session taken. (And see Re Vining, 39 L. J., Bkcy. 4 ; 
L.R., 10 Eq. 63.) 

What the " something more than/<?rwa/ possession " 
must be has never been very clearly defined by the 
judges. It would seem to be the exercising of some 
such continuous act or acts of dominion over the 
goods as would, in the view of the outer world, 
change the appearance of possession, with which the 
^antor was previously invested. The material question 
IS, what is apparent to the public, not what the inten- 
tion of the parties is. {Ex parte Jay^ 43 L.J., Bkcy. 
122 ; L.R., 9 Ch. App, 6Q7,per Hellish, L.J.) It is 
not necessary that the goods should be removed out of 
the house or buildings of the grantor, but generally the 
possession which has been upheld by the courts has been 
where the person who has taken possession of the goods 
has also got exclusive possession of the premises in 
which they are. Thus, in Smith v. Wall (18 L.T., 
N.S. 182), the creditor had put a man in possession of 
the house containing the goods comprised m the bill of 
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sale, kept the doors locked, and stopped the business 
carried on there; two days after, printed notices of 
sale by auction of the goods were posted outside the 
house, stating that the sale was to take place under a 
bill of sale. The debtor, who was an infirm old man, 
remained on the premises, contrary to the officer's 
wishes, as he said he could not get lodgings elsewhere. 
These proceedings were held to have taken the goods 
out of the apparent possession of the debtor. (And see 
Emanvsl v. Bridger, 43 L. J., Q.B. 96 ; L.R., 9 Q.B. 
286 ; Ex parte Redfem, 19 W.R. 1058.) So, where 
the assignor ceased to reside upon the premises, not- 
withstanding the business was still carried on with his 
name over the door. {Daviea v. JoneSy 10 W.R. 779.) 
On the other hand, the following circumstances 
were held to show that the goods remained in the 
apparent possession of the grantor, within the 
meaning of the Act, and that only formal possession 
had been taken. H., on the Srd November, 1870, 
executed a bill of sale, which was never regis- 
tered, assigning the furniture in his house to L. 
On the 28th of November, L. sent a broker's 
man to take possession of the famiture. This 
man continued to live in the house of H., and 
to sleep there until H. became bankrupt, but H. 
was permitted to use and enjoy the famiture just as 
before possession was taken. On the 19th December, 
bills were posted in the neighbourhood, announcing a 
sale of the famiture by auction on the 28th, but not 
stating that the sale was to take place imder a bill of 
sale. On the 23rd of December, H. was adjudicated a 
bankrupt, and it was held that the bill of sale was 
invalid, and that the famiture passed to the trustee 
under the bankruptcy. {Ex parte Lema^ He JETenderson, 
L.R., 6 Ch. Apt). 626; 19 W.R. 835.) Mellish, L.J., 
in delivering juagment, remarked: ''The facts of Smith 

M 
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V. Wall (18 L.T., N.S. 182), compared with those ^ 
the present case, appear to show exactly what is 
necessary to make the possession taken by the per- 
son claiming under a bill of sale good, as agamst 
the trustee in bankruptcy of the maker of the biU 
of sale. In Smith v. Wall, the man who took 
possession did not leave the goods in the possession of 
the mortgagor just as before, and merely live in the 
house and sleep in a room upstairs. On the contrary, 
he tried to turn the mortgagor out of the house, but 
he allowed him, as he was an old man, and as he said 
he could not get a lodging elsewhere, to sleep in the 
house. In that case, the bills announcing the intended 
sale of the goods, stated that the sale was to be 
made under a bill of sale. In the present case, there 
was nothing in the bills to show that the sale was not 
one which was to be made by H. himself of his 
fiimiture. It appears to me that the possession 
which was taken was merely that which the Act 
means by 'formal possession,' and that bills an- 
nouncing a sale of the goods by auction, even if 
posted upon the house in which the goods were, 
would not be enough to terminate the possession of 
the bankrupt, xmless they stated that the sale was to be 
made under a bill of sale." (And see Expa?*te Jay, 43 
L.J., Bkcy. 122 ; L.R., 9 Ch. App. 697 ; Ex parte 
Homann, 39 L.J., Bkcy. 4 ; L.R., 10 Eq. 63 ; 
Edwards v. Edwards, 45 L. J., Ch. 391 ; L.R., 2 Ch. D. 
291.) Where a person, after assigning his furniture, 
remained on the premises, having the use of the furni- 
ture as part of his wages, it was held to be in his 
apparent possession. {Pickard v. Marriage, 45 L. J., 
Ex. 594 ; L.R., 1 Ex. D. 364.) Goods formally seized 
by the sheriff under an execution remain in the appa- 
rent possession of the debtor. (Ex parte Mutton, 41 
L. J., Bkcy. 57 ; L.R., 14 Eq. 178.) 
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The Court of Exchequer, interpreting the above 
quoted words of the seventh section, " so long as they 
shall remain, or be in, or upon any house, land, or other 
premises, occupied by him," held (Robinson v. Briggs, 
40 L. J., Ex. 17 ; L.R., 6 Ex. 1) that the occupation 
must be a (/e/fl«?^o occupation ; and, therefore, where 
goods comprised in an imregistered bill of sale had been 
deposited m rooms rented by the grantor, and the 
keys of the premises had been demanded and ^ven 
up to the grantee in consequence of non-comphance 
by the grantor with the conditions of the bill of sale, 
and the grantee entered, marked the goods, and kept 
the keys, the jury foimd rightly that the premises 
were not " occupied " by the grantor, and the goods 
were, therefore, not in his "apparent possession," 
within the meaning of the Act. 

When registration is necessary. — To create the ne- 
cessity for registration imder the Act, there must be 
apparent possession by the maker of the bill of sale 
for upwards of twenty-one days after it is made* 
(He Carlisle, 27 L.T., N.S. 520.) So that, if within 
the twenty-one days the assignee takes and retains 
possession of the goods, he acquires a good title, not- 
withstanding that in the interval the maker may have 
become bankrupt (unless he is a trader, in which case 
they will, whether the bill be registered or not, vest 
in the trustee, as being in the order or disposition of 
the bankrupt, 32 & 33 Vict., c. 71, s. 15, sub- 
sec. 5), or an execution creditor may have seized 
the goods. In fact, an unregistered bill of sale is a 
good assurance against all the world (other than the 
trustee in bankruptcy or liquidation of a maker, who 
is a trader) for the space of twenty-one days. 
(Marples v. Hartley, 30 X. J., Q.B. 92 ; Brignall v. 
Cohen, 21 W.R. 25.) And, where the goods are 
taken in execution within the twenty-one days, a biU 

m2 
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of sale is not void, although the holder, intending to 
comply with the Act, has filed documents not in con- 
formily with it, for an imperfect registration will not 
place the holder of the bill of sale in a worse position 
than if there were none whatever. {Banbury v. White, 
32 L. J., Ex. 258.) Even if the grantee of the goods 
contained in the biQ of sale obtains possession of 
them at any time before they are seized in execution 
by a creditor, although the twenty-one days may 
have elapsed, the bill of sale, though unregistered, 
confers a good title upon the grantee. So, if after 
the twenty-one days, and before the commission of 
an act of bankruptcy by the grantor, possession is 
obtained by the grantee, his unregistered bill of sale 
will confer a good title as against the grantor's 
trustee in bankruptcy. But where an imregistered 
bill of sale comprised brewer's casks, which, when 
the grantee took possession, were in the hands of 
customers, and were not returned until after the 
commission of an act of bankruptcy, the mortgagee 
was held not to be entitled to them. {JEx parte 
Warren, L.R., 10 Ch. App. 222 ; 23 W.R. 401.) 

An unregistered bill of sale given by a company is 
good against the liquidator, upon the winding-up of the 
company. {Re Manm Mansions Company, 37 L. J., Ch. 
113 ; L.R., 4 Eq. 601.) 

Where an attempt was made to evade the necessity 
of registration by having a new bill of sale every 
nineteen days, it was decided that the new bills were 
void on the bankruptcy of the assignor. {Ex parte 
Cohen, Re Sparke, 41 L. J., Bkcy. 17 ; L.R., 7 Ch. 
App. 20 ; JEx parte Stevens, Re Stevens, 44 L. J., Bkcy. 
136.) But this transaction was held invalid, not as 
being in evasion of the Bills of Sale Act, but as 
fraudulent under the Bankruptcy Act, for the suc- 
cessive bills of sale having been given in pursuance of 
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a prior agreement, and without any new consideration, 
the last of the series was regarded as having been 
given to secure an antecedent debt, and, therefore, 
void as against the trustee in bankruptcy. (And see 
ante, Chapter VI.) 

If there had been a new consideration and a new 
arrangement the transaction would have been valid. 
Thus, in Hx parte Harris, Re Pulling (42 L. J., Bkcy. 
9 ; L.B., 8 Ch. A]pp. 48), a trader gave a bill of sale of 
the furniture in his dwelling-house to secure accept- 
ances which the creditor had discounted for him, and 
which were to become due within the twentjr-one days. 
The debtor requested the creditor not to register the bill 
of sale until the acceptances became due and were dis- 
honoured. It was accordingly not registered, nor was 
possession taken of the goods. On the day (12th Octo- 
ber) the acceptances fell due they were dishonoured, and 
the creditqr had to take them up. The debtor gave him 
new acceptances to fall due within eighteen days (on 
the 30th October) from that date, and he also gave 
him a new bill of sale of the furniture. These ac- 
ceptances, on falling due, were dishonoured, and the 
creditor instructed a broker to take possession of the 
furniture. The broker, on the 31st October, en- 
deavoured to take possession, but his men found the 
door locked, and they were imable to obtain possession 
until the next day, when he seized the furniture and 
removed it. On the 31st October, the second bill of sale 
was registered, and the same day the debtor filed a 
petition for liquidation by arrangement. The second 
bni of sale was held to be vaud, James, L. J., re- 
marking that : " He could see no evidence thatit was a 
device to evade the operation of the Bills of Sale Act. 
The debtor said to his creditor, * Do not register the 
bill of sale till after the expiration of twenty-one days.' 
The Act allowed this to be done. The second bill of 
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sale was given upon an entirely new arrangeiment. 
The creditor lent the money to take np the bills of 
exchange which were unpaid^ and then he took a 
seciuity for the new bills of exchange which were 
substituted for the unpaid ones/' 

And^ although an arrangement for successive re- 
newalsy or the want of a new consideration^ may 
invalidate the last of a series of bills of sale as an 
attempt to evade the bankruptcy laws, it will not 
invalidate it as an evasion of the Bills of Sale Act. If 
the last of the series is duly registered, the Bills of Sale 
Act is complied with, and the security will be good as 
against the execution creditors of the maker, though 
it might fell as against his trustee in bankruptcy. 
(JRamsden v. Luptan, 43 L.J., Q.B. 17 ; L.B.., 9 Q.B. 
17 ; Sunter v. Turner, 23 W.E. 792.) Thus, in a 
case in which there had been successive renewals of a 
bill of sale, which was in the form of a mortgage and 
contained a proviso for redemption, the last of the 
series was held good against an execution creditor who 
levied four days after the date of such last bill of sale, 
which was afterwards registered within the twenty- 
one days, on the ground that, although the property 
had passed from tne grantor by the former bills of 
sale, yet, as there was a power of redemption, each 
making of a new bill of sale would be regarded as a 
redemption of the goods and a fresh mortgage of 
them {Hollingstcorth v. White, 10 W.R. 619) ; and, 
even where, in the case of a bill of sale which, though 
in fact a mortgage, purported to amount to an absolute 
sale of the property, there had been similar successive 
bills, the preceding one in each case being destroyed 
upon the execution of a new one, but no fresh con- 
sideration having been paid, the last of the series was, 
upon being duly registered, held to be valid against exe- 
cution creditors, on the original consideration, on the 
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Eonnd that the intention of the parties must have 
en that the original consideration should be treated 
as existing as a debt^ although the giving of each 
new bill of sale amounted to an annulment of the 

S receding one, and as a revesting of the ^oods in the 
ebtor who, by the new bill of sale, immediately 
transferred them to the grantee, and so on to the last 
bill of sale given, when, if the debtor was in possession 
and the bill of sale was registered, all that the law 
strictly required to be done was complied with. {Smale 
V. Burr, 42 L.J., C.P. 20 ; L.R., 8 C.P. 64.) And 
so, although there was an arrangement upon the 
giving of the first bill of sale that neither it nor the 
renewals were to be registered within twelve months, 
unless the maker should get into difficulties. {Ramsden 
Y. Lupton, 43 L.J., Q-B. 17 ; L.R., 9 aB. 17.) 

With regard to the twenty-one days it would seem, 
by analogy to a warrant of attorney, that the time is to 
be reckoned exclusively of the day of execution, so 
that a bill of sale, havmg been executed on the 9th, 
would be properly filed on or before the 30th of the 
same month. ( Williams v. Burgess, 12 A. & E. 635.) 
Difference betu^een a bill of sale and an agreement for 
one. — To avoid the necessity for immediate registra- 
tion, the plan is sometimes adopted of taking an 
agreement for a fature bill of sale. Such an 
agreement, qua agreement, does not require registration 
(Ex parte Maman, Re Broadbent, L.R., 12 Eq. 598 ; 
19 W.R. 1078), and will, as against a trustee in 
bankruptcy, be a good consideration for a bill of sale 
subsequently given and duly registered {Mercer v. 
Peterson, 36 L.J., Ex. 218) ; but, if it is itself 
relied upon as giving a title to the holder, it must be 
registered. (Hx parte Mackay, Re Jeavons, 42 L. J., 
Bkcy. 68 ; L.R., 8 Ch. App. 643.) Moreover, such an 
agreement would not be a good consideration where 
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the giving of the bill of sale is purposely postponed to 
prevent the loss of credit resulting from registration. 
{JBx parte Fisher, Be Ash, L.R., 7 Ch. App. 636 ; 20 
W.E. 849 ; Ex parte King, 45 L.J., Bkcy. 109 ; L.R., 
2 Ch. D. 256 ; and see Ex parte laard, Re Cook, 43 
L.J., Bkcy. 31 ; L.R., 9 Ch. App. 271.) 

A duly registered bill of sale, given in pursuance of 
an agreement, would be good as against the execution 
creditors of the maker. Indeed, the authors conceive 
that the validity of such a bill would, both as against 
a trustee in bankruptcy and an execution creditor, be 
determined by the like rules as have been adopted in 
the case of a registered bill of sale given in the place 
of a previously unregistered one. {Ante, p. 138.) 

The effect of non-registration. — ^The Act declares 
that, after twenty-one days from the execution, an 
unregistered bill of sale shall be '' null and void, to all 
intents and purposes whatsoever,^' as against the 
persons therein named, being the trustee in bankruptcy 
or liquidation, or under an assignment for benefit of 
creditors, and execution creditors of the maker. 
Therefore, an execution creditor of the maker will be 
entitled to the goods comprised in an unregistered 
bill of sale, notwithstanding he knew of the bill of 
sale at the time he allowed his debt to be contracted. 
{Edwards v. Edwards, 45 LJ., Ch. 391 ; L.R., 2 CL 
D. 291.) But, an unregistered bill of sale is, at any 
period of time after it is made, not only good as 
between the grantor and the grantee, but against all 
the world, other than the persons before mentioned, 
and will even prevail agamst a subsequently given 
and registered bill of sale. Therefore, if the owner of 
goods executes a bill of sale of them in favour of A., 
which is not registered, and subsequently assies the 
same goods by a second bill of sale to B., which is regis- 
tered, B. will have no title under the second bill of 



OP BILLS OP SALE. 141 

sale^ as the grantor had previously parted with his 
property in the goods to A., and had nothing in them 
to convey to B. (Nicholson v. Cooper, 27 L. J., Ex. 
893.) But, where a debtor made a bill of sale of his 
goods to S., which, was not registered, and afterwards 
made another to H., which was registered, and, execu- 
tion being issued against him, both S. and H. claimed 
the goods, which still remained in the debtor's posses- 
sion, it was held that H. was entitled to them, on the 
ground that the consequence of avoiding an unregis- 
tered bill of sale by execution is to displace it altogether, 
and not merely as concerns the execution creditor. 
(Richards v. James, 36 L.J., Q.B. 116 ; L.E., 2 Q.B. 
285 ; and see Meux v. Jacobs,i4: L.J., Ch. 481 ; L.R., 
7 H. L. 481.) So, where a non-trader gave a bill of 
sale to B., which was not registered, and afterwards 
a bill of sale over the same property to C, which was 
registered, and subse(juently went into liquidation, it 
was held i^at the liqmdation displaced B.'s bill of sale, 
and that C. thereupon became entitled to the goods, 
and not the trustee in liquidation. (JEx parte Coch' 
rane, Re Barrand, 45 L. J., Bkcy. 122 ; L.R., 3 Ch. 
D. 324 ; affirmed on appeal by the Lords Justices, 
sub nom. Ex parte Leman, 25 W.R. 65 ; L.R., 4 Ch. 
D. 23.) Where, however. A., the holder of a first 
bill of sale, had not registered, but had taken suc- 
cessive renewals of his bill, and, during the cur- 
rency of one of these renewals, the goods comprised 
in the bill of sale were taken in execution, and after- 
wards, within twenty-one days from the last renewal, 
A. registered such renewed bill, it was held that A. 
was entitled to the goods as against both the execution 
creditor and the holder of a duly registered bill of sale 
over the same goods given after A.'s first bill, but 
before the last renewal. (Hunter v. Turner, 23 W.E. 
792.) 
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The holder of a prior bill of sale does not lose his 
priority, by reason of the holder of a subsequent bill 
of sale of the same chattels proceeding to ta^e posses- 
sion of them, for there is no rule of law requiring the 
former to perfect his title as against the latter, by 
taking possession. (Ux parte Allen, Re Middleton, 
40 L.J., Bkcy. 17 ; L.E., 11 Eq. 209.) 

From the above remarks, it will be seen that a 
person, who is about to advance money upon the 
security of a bill of sale, should make diligent in- 
quiries to ascertain that no previous unregistered bill 
of sale has been given, otherwise he may find himself 
to be the holder of a perfectly worthless instrumeni 
The plan is sometimes adopted of requiring a statu- 
tory declaration from the giver of the bill of sale that 
the goods are not subject to any prior security or 
charge. A person inducing another to lend him 
money on a bill of sale, upon a representation that 
the chattels included in the bill of sale were unin- 
cumbered, whereas they were, in fact, included in a 
prior bill of sale, although not charged to their fall 
value, would be guilty of an indictable false pretence. 
(Beg. V. Meakin, 11 Cox, 270.) 

Effect of registration, — Registration is to give pub- 
licity to the transaction for the protection of credi- 
tors. It will not make good a bill of sale which is in 
itself fraudulent or otherwise bad [Darmll v. Terry, 
30 L. J., Ex. 355 ; 6 H. & N. 807) ; but a bill of sale 
when registered must be dealt with in the same way 
as an unregistered bill of sale would have been dealt 
with before the Act. {Ex parte Collins, 44 L. J., Bkcy. 
78 ; L.R., 10 Oh. App. 367.) We have seen that, 
notwithstanding the continued possession or apparent 
possession of the maker, an unregistered bill of sale, 
if made without fraud, is good against all persons, 
other than execution creditors and trustees in bank- 
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ruptcy. Moreover, there is no question that a duly 
registered bill of sale is good against the execution 
creditors of the maker, and also against his trustee in 
bankruptcy or liquidation, if he is not a trader. If 
the maker is a trader, and he retains such possessi(m 
of the goods as to render him reputed owner of them 
at the time of the commission of an act of bankruptcy, 
it is different. In a previous Chapter (Chapter V.) we 
have considered under what circumstances "goods and 
chattels at the commencement of the bankruptcy in 
the possession, order, or disposition of the bankrupt, 
being a trader, by the permission of the true owner, of 
which goods and chattels the bankrupt is reputed 
owner," pass to his trustee in bankruptcy. It is 
thoroughly settled that there is nothing in the Bills 
of Sale Act to narrow the doctrine of reputed owner- 
ship, and that the registration of a bill oi sale will not 
take the chattels included in it out of the order and 
disposition of the bankrupt. {Badger v. Shaw, 29 L. J., 
Q.B. 73 ; Stamfeld v. CuUtt, 2 De G. & J. 222 ; 27 
L.J., Ch. 266 ; Ex parte Sarding, 42 L.J., Bkcy. 
30 ; L.R., 15 Eq. 223.) 

To defeat the claim of the trustee in bankruptcy, 
in case the grantor of the bill of sale should become 
bankrupt, the precaution should be adopted of framing 
the bill of sale, so that the grantee can take possession 
of the goods upon very short notice whenever he fears 
bankruptcy is impending over the grantor. But this 
matter wiU be dealt with at more length in the next 
CShapter. 

The requisites of the affidavit to be filed, — The affi- 
davit to accompany the bill of sale at the time it is 
j&led or registered must set forth : (1) The time of the 
making of the bill of sale, (2) a description of the resi- 
dence and occupation of the grantor, and (3) a Uke 
iLccount of the attesting witness. It is immaterial 
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whether the bill of sale itself contain any or aU of 
these particulars ; they must be contained in the affi- 
davit. And^ even though the bill of sale contain 
these matters, the affidavit must contain them also, 
either in express words or by direct reference to them, 
as set forth m the bill of sale, so as to verify them 
on oath. It is therefore proposed to consider the 
result of the decisions upon each of these three points, 
first premising that a false statement in the affidavit 
is a common law misdemeanour, and punishable 
accordingly. {Beg. v. Sodgkiss, 39 L. J., M.O. 14 ; 
L.E., 1 C.CE. 212.) 

1. The time of making the bill of sale. — ^In order 
to comply with the requirements of the Act, the 
affidavit must accurately state the day of execution, 
and an affidavit, allegmg that the deponent was 

5 resent and saw the bill of sale annexed, bearing 
ate the 20th day of June, 1860, duly executed, would 
be bad for not averring when it was in fact executed. 
But it would be sufficient to state that the bill of sale 
was given on the day it bears date, without mentioning 
what the date is. {Lamb v. Bruce^ 45 L. J., Ex. 538.) 
And if the affidavit state the day of the actual execu- 
tion of the bill of sale, it is valid, though the con- 
sideration money was not paid, nor the deed attested, 
until two days after the actual execution. {DarviU 
V. Terry, 6 H. & N. 807 ; 30 L. J., Ex. 355.) 

2. Description of the residence and occupation of the 
grantor. — ^The whole object of the Act is to prevent 
frauds, and to give, by means of registration, informa- 
tion to all persons whom it may concern that a debtor, 
or a person about to contract debts, has executed a 
bill of sale, and thereby deprived himself of a portion 
of his property. And the reason for the affiaavit of 
the residence and occupation of the grantor is to 
ensure that there shall be such a description on oath, 
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SO that where these matters are not distinctly sworn 
to, the statute is not complied with. {Jones y. Harris, 
41 L.J., Q.B. 6.) The great and main thing is 
residence ; the occupation is accessory and secondary. 
(Lamb v. Sruce, 24 W.E. 645, per Cockbum, C.J.) 
But the affidavit should contain such information as 
will unmistakeably identify the grantor and also give 
the assignee and creditor a true idea of his position 
in life, and therefore a misdescription, or the absence 
of a true doscription, in regard to his occupation, is 
substantial andmvalidates the transaction. (Alien y. 
Thompson, 25 L. J., Ex. 249.) But a variation between 
one of the christian names of the grantor in the bill of 
sale and in the accompanying affidavit, which cannot 
mislead, is immaterial. {Carbett v. Rowe, 25 W.B. 
59.) 

(a.) As to residence. — The residence must be given 
with sufficient exactness, to enable creditors and 
others who look at the renter to identify the person 
giving the bill of sale. Ilesidence within the Act 
means the place where a person carries on business 
for himself, or his employer, during the day, and not 
where he happens to sleep at night. Thus, a solicitor's 
derk may be described as residing at his master's 
office. {Blackwell v. England, 27 L. J., Q.B. 124 ; 8 E. 
& B. 541 ; Hewer v. Cox, 30 L. J., Q.B. 73, per 
"Wightman, J.) A person may, however, it seems, 
be described as residing at the place where he sleeps 
at night. (Seejo^r Pollock, C.B., Attenborough v. 
Thompson, 27 L. J., Ex. 23 ; 2 H. & N. 559.) 

What is a sufficient description of residence will 
depend upon the particular circumstances of each case, 
and is a question for the judge, not for the jury. 
(Phillips V. Burt, 2 F. & F. 862.) If a person is 
resident in a smaU town, or is a well known person in 
a town of moderate size, it would be sufficient to 

N 
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describe Tn'm, generally, as of that town ; on the other 
hand, if he is resident in a large town or city, it 
would be necessary to give the steeet and number of 
the house in which he lives. Probably, the ordinary 
postal address of the grantor would, in the majority of 
cases, be sufficient. For example, the description 
" of the city of Cork " would not be sufficient ; unless, 
possibly, the person were one of the chief merchants 
there (In re Mams, 10 Ir. Ch. Rep. 100) ; but "law 
clerk, Carlow, in tiie county of Carlow," was held a 
sufficient description of a person living in a town of 
9,000 inhabitants. {McCue y. James, 19 W.R 158.) 
And, where the attesting witness stated in the affi- 
davit, " I reside at Hanley, in the county of Stafford, 
and am an accountant," and it appeared that he was 
a clerk to H., an accountant, at Manchester, and 
managed H.'s business at Hanley, being allowed 
occasionally to do business on his own account, and 
that the name of H., not of M. (the witness), was over 
the office, but that hundreds of letters reached M. by 
the post, with the address of Hanley only, although 
the population of the parliamentary borough of 
Hanley was 40,000, it was held a good description of 
the residence and occupation of the attesting witness* 
(Briggs v. Boss, L.R., 3 Q.B. 268 ; 37 L. J., Q.B. 
101.) If the description be substantially correct, so 
that creditors coula not have been misled by it, 
but any person could easily discover the identity of 
the party, it is sufficient. Thus, where a person's 
residence was described in the affidavit as of *' New 
Street, Blackfriars, in the county of Middlesex," 
instead of "New Street, Blackfriars, in the city of 
London," it was held good. (Sewer v. Cox, 30 L.J., 
Q.B. 73.) 

(6.) As to occupation. — The description of the 
occupation of the grantor must give a true idea of 
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Lis position in life. Occupation means the business 
a man follows, the profession, pursuit, calling, or 
ayocation by which ne makes his living or gains 
money, and not any mere title or designation to 
which he is accustomed by the courtesy of the world 
or the usages of society, or even to which he is 
entitied by express enactment of law, except in the 
case of a peer, who may be described by his title- 
(In re Earl of Limerick, 7 Ir. Jur., N.S. 65.) Thus, 
*' esquire " is no description of an occupation, and 
has been held insufficient in the case of a merchant 
{In re 0' Connor, 27 L.T. 27 ; but see In re Doughty^ 
18 L.T., N.S. 188), and of a lessee and manager of a 
theatre, who was an actor by profession. {Ex parte 
Homann, Re Vining, 39 L. J., Bkcy. 4 ; L.R., 10 Eq. 
63.) Neither is " gentleman '* a description of an 
occupation, and can only be sufficient where the 
srantor is entirely without occupation, and, indeed, 
it implies a person without occupation. {Per Pollock, 
O.B., Allen v. Thompson, 25 t. J., Ex. 249 ; 1 H. 
4& N. 15; Srodrick v. Scale, 40 L.J., C.P. 130; 
L.R., 6 C.P. 98.) It has, therefore, been held an 
insufficient description of a clerk in a public depart- 
ment, and aemble of the head of the department 
{Allen v. Thompson, supra) ; of a buyer of silk for a 
city house {Adams v. Graham, 33 L. J., Q.B. 71) ; of 
a solicitor's derk {Dryden v. Hope, 9 W.R. 18 ; 
Beales v. Tennant, 29 L.J., Q.B. 188) ; and even of a 
solicitor, though his proper legal description is that of 
a gentieman. {Tuton v. Sanoner, 27 L.J., Ex. 293.) 
*' Gentieman " would not be a good description of a 
person in a low social position, of no occupation 
{Smith V. Cheescy 45 L.J., C.P. 156 ; L.R., 1 C.P.D. 
60) ; but a person who belongs to the class of 
life to which the term " gentieman " is usually applied 
may be so described when he has either never been 

n2 
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engaged in any occupation {Ghray v. Jones^ 14 C.B., 
N.S. 743), or at the time of giving the bill of sale 
has no definite occupation. {Smith v. Cheese j 45 L.J., 
C.P. 156 ; L.R., 1 C.P.D. 60.) " Merchant " is a 
good description of a shipbroker {Ougen v. Sampson, 
4 F. & F. 974) ; and "government clerk " of a clerk in 
the Admiralty. {Ghrant v. Shaw, 41 L.J., Q.B. 305; 
L.R., 7 Q.B. 700.) " Clerk '[ is a good description 
of an occupation, without stating the kind of clerk. 
{Lamh v. Bruce, 45 L. J., Ex. 538.) A person who 
carried on the business of accountant as clerk or agent 
to a principal who lived at a distance, but who was 
also allowed to transact business on his own account, 
was held to be suflBciently described as an " account- 
ant" {BnggsY.Boss, 37 L.J., Q.B. 101 ; L.R., 3 Q.B. 
268) ; but this was held an insufficient description of 
the occupation of a clerk in the accountant's depart- 
ment at the Euston Station, although he worked for 
other people af(;er office hours in bookkeeping and 
matters of account. {Larchin v. North Western 
Deposit Bank, 44 L.J., Ex. 71 ; L.R., 10 Ex. 64.) A 
woman engaged in trade is not sufficiently described as 
"widow;" but where a woman who at the time of giving 
the bill of sale carried on a farm as the executrix of her 
late husband, and not with a view of taking perma- 
nently to it, and had no other occupation, it was held 
that she need not be described as a farmer, but was 
sufficiently described as "widow." {LuckitiY.Samlt/n, 
21 L.T., N.S. 366 ; CrosbieY. Murphy, 8 Ir. C.L. Rep. 
301.) A person bearing the same name as his father 
need not be described as " A.B., the younger." (Foul- 
ger v. Taylor, 1 L.T., N.S. 57.) 

It is not necessary to describe a person as of an 
occupation which he has only casually and temporarily 
followed; so that where the grantor was a medical 
student, who had for some time acted as a surgeon's 
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assistant, but there was no evidence that he was so 
acting at the time of the bill of sale, he was held to 
be sufficiently described as a '' gentleman/' (Bath y. 
Suttariy 27 L. J., Ex. 388.) And the same was held a 
good description of a person who had been a colliery 
agent, but for some months had been out of employment 
(Morewood y. South Yorkshire Railway Company, 3 
H. & N. 799 ; 28 L.J., Ex. 114); and of a person, 
formerly a proctor's clerk, but who had left his em- 
ployment six years before, and was doing casual work, 
such as collecting debts, but had no regular employ- 
ment, living principally on an allowance from his 
mother (Smith v. Uheese, 45 L.J., C.P. 156 ; L.E., 1 
C.P.D. 60) ; and of an undischarged bankrupt fol- 
lowing no occupation. (LoncUyn and Weatmitister Loan 
Company v. Chase, 12 C.B., N.S. 730.) But it is 
suggested that in all these cases it will be a safe pre- 
caution to describe the grantor as lately carrying on a 
specified trade, but now of no occupation, thus : 
"John Jones, of 200 Fleet Street, in the city of 
London, late a butcher, but now of no occupation." 
(And see Trousdale v. Sheppard, 14 Ir. C.L. Rep. 370.) 

If the grantor has an occupation, it must be given, 
although he has no definite employment. So that a 
person who had been mana^g clerk to a dissolved 
firm of solicitors, by whom ne was temporarily em- 
ployed in making out the bills of the firm, was held to 
be improperly described as a gentleman. (Beales v. 
Tennanty 29 L. J., Q.B. 188.) Where, however, a 
person is described as a "gentleman," or of no 
occupation, the onus of proving that he had at the 
time any definite occupation lies on the party seeking 
to impeach the bill ot sale on that ground. (Bath v. 
Sutton, 27 L. J., Ex. 388 ; 3 H. & N. 382.) 

An affidavit of the residence and occupation of the 
grantor, to the best of the deponent'sbeliei^ is sufficient. 
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if uncontradicted. {Boe y. BradaAatv, 35 L. J., Ex. 71 ; 
L.R., 1 Ex. 106.) 

It is a somewhat nice question how far an imperfect 
descrintion of the grantor in the affidavit may be 
explamed and cored by reference to the bill of sale. 
If there be an entire absence of the description of the 
occupation or residence of the grantor in the affidavit, 
the bill of sale filed at the same time cannot be looked 
at to supply what is wanting in the affidavit, though 
the grantor is there fiilly described. {Hatton v. 
English, 26 L.J., Q.B. 161.) Neither will it be 
sufficient to state in the affidavit that A.B. (omitting 
his residence or occupation) is the persotL mentioned in 
the bill of sale, unless it is averred that he is truly 
described therein. (Pickard v. BrettSy 29 L. J., Ex. 
18 ; 5 H. & N. 9.) But, where the affidavit stated 
that ^^ the paper writing hereunto annexed is a true 
copy of a Din of sale, bearing date &c., and made 
between &c.,'' setting forth the names, residences, and 
occupations of the parties as given in the bill of sale, 
but not directly deposing to the correctness of the 
descriptions, it was held sufficient. {Wilcoxon v. 
Searby, 29 L.J., Ex. 154.) And, if there be upon 
the affidavit a description of the residence and occu- 
pation of the grantor, which was intended to be a 
true description, but there is a slight ambiguity in the 
expression used, that ambiguity may be removed by 
reference to the bill of sale containing a true and 
unambiguous description. Thus, in an affidavit filed 
with the copy of a bill of sale, it was sworn that the 
deponent was present, and did see the said J.A. 
execute the said bill of sale, and that the said J.A. 
resides at Dynevar Lodge, and is an auctioneer ; it was 
also sworn in the affidavit that the paper writing 
thereto annexed was a true copy of a bill of sale 
given by J.A., &c. The paper writing, thus referred 
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to and annexed, commenced : '' This indenture, made 
the 5th day of December, 1870, between J.A., of 
Dynevor Lodge, in the parish of Llanarthnet/, in the 
county of Carmarthen, auctioneer, of the one part," 
&c. It was held that, although if the affidavit were 
taken alone, the descnption of the residence of the 
grantor would be insufficient, yet the defect might be 
cured by reference to the bill of sale. {J^ea v. Harris, 
41 L. J., Q-B. 6 ; L.E., 7 Q.B. 157 ; Ex parte 
Mackenzie, Re Bent, 42 L. J., Bkcy. 25.) But, where 
the affidavit contains an actual misdescription of the 
residence or occupation, it is bad, notwithstanding they 
may be correctly described in the bill of sale. [Murray 
V. Mackenzie, 44 L.J., C.P. 313 ; L.E., 10 C.P. 625 ; 
Brodrick v. Scale, L.E., 6 C.P. 98 ; 40 L.J., C.P. 130.) 

The description of residence and occupation to be 
contained in the affidavit must be such as fits the 
person at the time of giving the bill of sale, not at 
that of filing it ; it is immaterial that he has changed 
one or both m the inteiTaL {London and Westminster 
Loan Company v. Chase, 12 C.B., N.S. 730 ; 31 L. J., 
C.P. 314.) Where the bill of sale is executed by 
two grantors, one only of whom is in possession of the 
goods, it is not sufficient that the affidavit give a 
description of the one so in possession. {Hooper v, 
Parmenter, 10 W.R. 648.) 

A trading company may give a bill of sale to secure 
a debt, although the power to do so is not expressly 
conferred by the articles of association. And, m such 
a case, no statement of its residence or occupation 
need be given in the bill of sale or the affidavit, nor is 
it necessary to state the residences or occupations of 
the directors, who sign as such, and not as attesting 
witnesses. {Shears v. Jacobs, 35 L.J., C.P. 241 ; 
Deffell V. WhUe, 36 L.J., C.P. 25 ; L.R., 2 C.P. 144.) 

3. Description of the residence and occupation of 
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» 



152 ON THB BBGISTSATION 

the attesting witness. — ^The description, in the affida- 
▼ity of the witness to the execution of the bill of 
sale must be such as to enable a man readily, and 
without difficulty, to find out who he is, the object 
being to furnish the means for anyone to apply to 
him to ascertain, if necessary, the bond fides of the 
transaction. {Lamb y. Bt*uce, 45 L.J., Ex. 538.) 
It would seep, in fact, that the same exactness of 
description of residence and occupation is required in 
the case of the attesting witness, as in that of the 
grantor ; for the same words in the Act refer to the 
witness as to the grantor, and the observations before 
made as to describing the grantor must, therefore, be 
taken as applicable to the witness ; indeed, many of 
the cases cited have arisen upon the sufficiency of the 
description of the witness. 

Where the bill of sale contains the residence and 
occupation of the attesting witness, the affidavit, if 
made by the attesting witness, will be sufficient, if it 
contain his name, without adding his residence and 
description, provided there is a clear reference to those 
matters in the bill of sale. (Ex parte Mackenzie, Be 
Bent, 42 L.J., Bkcy. 25.) If the deponent says, 
'^ I am the attesting witness to the said bill of sale, 
and my residence and occupation therein set forth is 
the true description of my residence and occupation," 
that is sufficient. {Per Pollock, C.B., in Banbury v. 
White, 32 L.J., Ex. 258.) But, if the bill of sale 
contain a true description of the attesting witness, 
while the affidavit made by him contains an incorrect 
description of himself, though referring to himself 
as the same person as the attesting witness, the 
description is bad. Thus, a bill of sale was 
attested by J.S., described properly as "clerk to 
W.F., a solicitor, of 21 Bedford Row, W.C, " but 
the affidavit purported to be made by " J.S., of 21 
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Bedford Row, Holbom, gentleman/* and concluded 
thus: "I further say that the name or signature 
J.S., subscribed to the said indenture and bill of sale, 
as attesting witness to the execution thereof, is in my 
own handwriting, and I am a gentleman." The 
affidavit was held to be insufficient. {Brodrick v. 
Scale, L.R., 6 C.P. 98 ; 40 L. J., C.P. 130.) 

The affidavit should state clearly who was the 
attesting witness, but in Routh v. Roublot (28 L. J., 
Q.B. 240), it was held that the affidavit will be valid 
if, on comparison with the bill of sale, it appear to 
have been made by the attesting witness to the bill, 
although the affidavit does not expressly state that 
the deponent was the attesting witness. 

If there are two attesting witnesses to the bill of 
sale, the affidavit must contain a proper description of 
both, for if there be no description of one of them, 
the bill of sale will be void. [Nicholson v. Cooper^ 
27 L. J., Ex. 393 ; Pickard v. Marriage, 45 L. J., Ex. 
594 ; L.R., 1 Ex. D. 364.) 

Clerical errors in the affidavit or the bill of sale. — 
Any important error in the copy of the bill of sale, 
or the affidavit, which would tend to deceive the 
world, will invalidate the instrument. But a mere 
clerical error, not of any importance to the notoriety 
of the transaction, will not affect it. So, that where 
in the copy of a bill of sale, which was filed, the 
name of the grantee was inaccurately spelt, it was 
held of no importance, though the court expressed 
an opinion that if the error had been made in the 
name of the grantor, the case would have been differ- 
ent. (Gardnor v. Shaw, 19 W.R. 753.) And, where 
an original bill of sale, and the copy filed, stated, in 
the recital, the consideration as £100, but, by mis- 
take, in the operative part as £1,000, and in all other 
parts the sum was correctly described, it was held 
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that the error in the operative part was clerical, and 
could be amended. {Elliott v. Preemany 7 L.T., N.S. 
715.) In the jurat of an affidavit of the execution 
of a bill of sale, the date was written 1860, instead of 
1861, and it was held that this might be amended. 
{Hollingaworth v. WTiite, 10 W.R. 619.) And, where 
the affidavit set forth that the bill of sale was executed 
on the 17th of February, 1806, circumstances showing 
that it was a clerical error for 1876, it was held not 
to invalidate the bill of sale. {Lamb v. Bruce, 24 
W.R. 646 ; 46 L. J., Ex. 538.) But, where the affi- 
davit omitted to state the description and occupation 
of the grantor, and of each of the attesting witnesses, 
an application to have the bill of sale and the affida- 
vit taken off the file, for the purpose of having this 
omission rectified, was refused ; the proper course 
being to file a new bill of sale and affidavit, with an 
endorsement thereon referring to the first bill of sale, 
and a statement to the effect that each of the bills of 
sale was made for the same purpose, and relates to 
the same transaction, but that, by reason of an irregu- 
larity in the affidavit of execution of the first bill of 
sale, it had become necessary to file the second bill of 
sale and affidavit. {Re O'Brien, 10 Ir. C.L. Rep. 
App. XXXIII.) 

Practical instructions for filing bill of sale and affi- 
davit. — ^Before the expiration of twenty-one days after 
making the security, procure an affidavit of the exe- 
cution of the bill of sale, to be made by the attesting 
witness, or either of such witnesses, if there be more 
than one. The affidavit will be made in the form 
No. VII. in the Appendix of Precedents, given at the 
end of this work. Let it be sworn before a judge, or 
a commissioner for taking affidavits ; take it, with a 
true copy of the bill of sale (the original can be taken, 
if desired, but this is not generally advisable), to the 
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office of the Masters of the Queen's Bench Division of 
the High Court of Justice in the Temple ; pay the 
fee, and the officer will file the instruments. Of 
course, if there be a schedule to the bill of sale, that^ 
or a true copy, must be filed at the same time. 

Proof of filing of Mils of aale and affidavits thereof — 
The Act itself requires the bill of sale and affidavit 
to be filed at the same time. The book containing 
a list of bills of sale, required to be kept under section 
3 of the Act, is of such a public nature, that a certified 
copy is admissible in evidence to prove the time at 
wnich the affidavit was filed, as well as the time at 
which the bill of sale was filed. {Grindelly, Brendon, 
28 L.J., C.P. 333.) But the production of a bill of 
sale, with a certificate of registration attached, is not 
evidence that an affidavit was filed at the same time ; 
a certified copy of the affidavit must also be produced. 
{Mason Y. Wood, 45 L.J., O.P. 76 ; L.R., 1 C.P.D. 63.) 

Henemng registration. — ^By 29 & 30 Yict., c. 96, 
s. 4, the registration of a bill of sale must be re- 
newed every five years, or it will cease to be of any 
effect. By section 5, the renewal is to be effected by 
some person filing, in the office of the Masters of the 
Queen's Bench Division, an affidavit, stating the date 
of the bill of sale, and the names, residences, and 
occupations of the parties thereto, as stated therein^ 
and also the date of the registration of the bill of 
sale, and that it is still a subsisting security. And 
the masters shall thereupon number such affidavit, 
and renumber the original bill of sale or copy filed in 
the said office with a similar number. By section 6, 
such affidavit of renewal shall bear a five shilling 
stamp, and may be in the form given in the schedule 
to the Act. The duties of a master of the Queen's 
Bench Division as to the affidavit filed on the renewal 
of a bill of sale are ministerial, and it is not his duty 
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to inquire wliether the affidavit satisfies the require- 
ments of the Act. {Needham y. Johmofif 15 W.£. 
346 ; 8 B. & S. 190.) 

• Book of particulara to he kept by masters of Queen* % 
Bench Division. — ^The third section of the Act provides 
for numbering bills of sale and keeping certain books 
of particulars thereof. By section 7 of 29 & 30 Vict, 
0. 96, however, it is provided, that instead of the 
books directed to be kept by the third section of the 
principal Act, there shall be kept at the office of the 
Masters of the Queen's Bench Division one book only, 
in which shall be fairly inserted, as and when such 
biUs of sale or copies or affidavits of renewal are 
respectively filed, the name, residence, and occupa- 
tion of the person by whom the bill of sale was made 
or given, or, in case the same was made or given by 
any person under or in the execution of process, then 
the name, residence, and occupation of the person 
against whom such process was issued, and, also, the 
name of the person or persons to whom, or in whose 
favour, the said bill of sale was given, together with 
the number affixed to the said biU of sale or copy ; the 
whole of the said particulars shall be entered accord- 
ing to the form given in a schedule to the Act, and 
the said book, and the bill of sale and affidavit, may be 
searcl^ed and viewed upon payment of one shilling. An 
office copy or extract nrom the bill of sale may be had, 
on pajrment of sixpence for every seventj^-two words. 
The officer is entitied to receive for his trouble in 
filing and entering every bill of sale, or a copy there- 
of, the fee of one shilling. (17 & 18 Vict, c. 36, s. 4.) 
wintering satisfaction of a bill of sale. — ^A judge of 
the Queen's Bench Division of the High Court of 
Justice may order a memorandum of satisfaction to be 
written upon any bill of sale or copy thereof re- 
spectively as aforesaid, if it shall appear to him that 



OF BILLS OF SALE. 157 

the debt (if any)^ for whioli such bill of sale is giren 
as securitjr, shall have been satisfied or discharged. 
(17 & 18 Vict., c. 36, s. 6.) 

For the purpose of entering up satisfaction the 
debtor shoxud obtain a certificate from the creditor 
acknowledging the satisfaction of the daim ; and an 
affidavit must be made before a judge of the Queen's 
Bench Division, verifying the certificate, and tiie ieuoi 
that the debt for which ike bill of sale was given as a 
security has been paid or discharged. On the pro- 
duction of these documents, the judge wiU make the 
order accordingly. The judge's clerk will draw up 
the order, and, on taking it to the office of the Masters 
of the Queen's Bench Division, the officer will endorse 
the satis&ction on the bill of sale or copy filed. 
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CHAPTER Vni. 

On the preparation of bills of sale. 

It is hoped that the foregoing Chapters, coupled 
with the Precedents hereafter given, will enable the 
reader to understand the nature of a bill of sale and 
the rights, and also the risks, of the holder of such a 
security, from other persons having or acquiring 
claims upon goods comprised in it, and, further, to 
comprehend me precautions to be observed in framing 
and acting upon the clauses of such an instrument. 
It does not, therefore, seem necessary, in conclusion, to 
do more than briefly draw attention to two of the 
most vital considerations to the validity of a bill of 
sale. We have seen that a duly registered bill of 
sale, where possession is retained by the grantor, is 
good a^ainstnis execution creditors, if such possession 
be consistent with the terms of the deed, or the nature 
of the transaction ; but that, where the bill of sale is 
given by a trader, and the goods are of such a 
nature that, being left in his possession, the law would 
regard him as reputed owner thereof (see ante, Chapter 
v.), there are no means by which the goods can be 
prevented from passing to the trustee in bankruptcy 
of the grantor, in case he should become bankrupt 
while they are allowed to remain in his possession. 
Devices, more or less successful, have, as we have before 
(Chapter VII.) noticed, been resorted to, to avoid regis- 
tration, and also to secure the goods against the 
trustee in bankruptcy ; such as a succession of bills of 
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sale, an agreement for a fiiture bill of sale, &G. ; bnt 
these devices are always dangerous, would always be 
more or less tainted with fraud, and are not, therefore, 
to be recommended. We consider it safer, therefore, 
to adopt the broad rules of numberless decisions, and 
point out to those entrusted with the framing of bills 
of sale by way of mortgage : — 1st. That to have the 
security good against execution creditors, the possession 
of the grantor must be made consistent with the terms 
of the deed ; and, 2nd, that if the grantor be a trader, 
in order to make it good in the event of his becoming 
bankrupt, the grantee should be empowered to take 
possession and sell on default in payment of the money 
secured, either on demand, or after a very short 
notice, say, for instance, twenty-four hours. If the 
power to seize and sell is in case the grantor does not 
" immediately upon demand thereof" pay the sum 
secured, "immediately" would imply after such 
reasonable time as would allow a man to go to his 
bankers, or the like, for the money, or otherwise 
comply with the demand. (WTiarlton v. Kirktoood, 
22 W.R. 93 ; Bright^ v. Norton, 32 L. J., aB. 38 ; 
Toms V. Wilson, ib. 382 ; 4 B. & S. 442 ; Massey v. 
Sladen, 38 L.J., Ex. 34 ; L.R., 4 Ex. 13 ; JEip parte 
Trevor, Be Burghardt, 45 L.J., Bkcy. 27 ; L.R., 1 
Ch. D. 297 ; as to a power to seize and sell " upon 
de&ult in payment, see Albert v. Qrosvenor Invest- 
ment Company, 37 L. J., Q.B. 24 ; 8 B. & S. 664 ; 
L.R., 3 Q.B. 123.) The power to seize and sell 
must be strictly executed. Where there was a 
power to distrain, in case the moneys secured should 
not be paid " on demand," it was held that a demand 
on the wife of the grantor was not sufficient* {Beld- 
ing V. Bead, 34 L.J., Ex. 212; Massey v. Sladen, 
supra, per Cleasbjr, B.) If such a power, as before 
suggested, be omitted, the grantee will be precluded 

o2 
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bjr the terms of the deed from taking the goods oizt of 
the poesessioii of the grantor, notwiwstandang he may 
know thatbankraptcy is impending, until it is too late 
to prevent the title of the trustee attaching. After a 
liquidation petition has been filed, and a receiver 
appointed, who has taken possession, the holder of a 
registered bill of sale has no right to remove tiie 
goods out of the receiver's possession. (JSIet parte 
Cochrane, Re Mead, L.R., 20 Eq. 282; 44 L.J., 
Bkcy. 87.) 

De9criptum of the parties. — ^The observations before 
made {ante, pp. 1 14 151) will show the care which 
oueht to be exercised in describing the ^antor in a 
bill of sale. The same exactness of description is not 
requisite in the case of the grantee ; any description 
wmch identifies him is sufficient, llius, a bill of sale 
to L. and Company was held a good assurance to the 
persons using that style and firm. {Maughan v. 
SAatjwj, 12 W.R. 1067.) 

Description of the chattels. — ^Words of description 
more extensive than the intention of the parties should 
be avoided. An assignment of all the grantor's 
''personal property," or "personal estate,'* would 
include leaseholds, as well as mere personal chattels. 
{White V. Munt, L.R., 6 Ex. 32 ; Debenham v. Digby, 
21 W.R. 359 ; but see Harrison v. Blackburn, 34 
L. J., C.P. 109.) So, it seems the word " goods," and 
equally the word " chattels," taken simply and without 
qualification, comprise the whole personal estate of 
every description (other than chattels real) of the 
grantor (Rf/aU v. Rolle, 1 Atk. 182; Kendall v. 
Kendall, 4 Russ. 370) ; so would the word " effects." 
{Hogan v. Jackson, Cowp. 304 ; Campbell v. PreseoU, 
15 Yes. 507.) But these general terms, if coupled 
with other words of a limited signification, will be 
restrained te things ejusdem generis. {Rawlings v. 
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Jennings^ 13 Yes. 39 ; Harrison y. Blackburn, 34 L. J^ 
O.P., 109.) It is not necessary that the chattels to 
be assigned should be specifically enumerated in the 
deed, or that an inventory or schedule of them should 
be annexed. {Jarman y. Woollotan, 3 T.R. 622.) It 
is sufficient to use a general description, if parol evi- 
dence can be produced to show what property was 
intended to be referred to. (2 Taylor on Evidence,, 
s. 1082.) And where a man assigned all his house- 
hold goods, the particulars whereof were stated to be 
set forth in an inventory annexed, the fact of no 
inventory being found was held not to invalidate the 
deed, but extrinsic evidence was admitted for the pur- 
pose of identifying the chattels. {England v. Doums, 
2 Beav. 622.) 

Where goods are assigned by reference to a schedule, 
the words of description used in the deed, however 
broad and inclusive, will generally be controlled by the 
specific enumeration in the schedule. Thus, an assign- 
ment of all the furniture in a certain house, and 
comprised in a schedule annexed, was held to include 
gooos mentioned in the schedule, but not placed in 
the house until after the date of the assignment. 
{Sutton V. Bath, 1 F. & F. 152.) On the other hand, 
in Wood V. Rowcliffe (20 L.J., Ex. 285), a bill of sale 
purj>orted to assign to G. ''all the household goods and 
mmiture of every kind and description whatsoever in 
the house No. 2 Meadow Place, more particularly 
mentioned and set forth in an inventoiy or schedule 
of even date and given up to the said (x. on the exe- 
cution thereof.'' The inventory did not specify all 
the goods and furniture, and it was held that the bill 
of sale only operated as an assignment of such as weie 
specified in the schedule, that is, such as answered the 
two-fold description of being in the house and in the 
inventory. 
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But this dan^r^ it seems to the authors, may be 
avoided, by addmg words to the effect that the schedule 
is to be considered a further description and not a 
limitation. For instance, the goods may be described 
as all the goods and furniture in a specified house, 
" which goods and furniture are intenaed to be more 
particularly enumerated in the schedule hereunder 
written, but whi(9i said schedule is added by way of 
further description and identification, and is not in- 
tended to limit or circumscribe the general description 
hereinbefore contained,'' or words similar in effect 
Terms, not so strong or decided as these, have been 
held to make the schedule a forther description, and 
not a limitation. (See Baker y. Bichardson, 6 W.B. 
663.) 

But care must be taken to use such general terms 
of description in the body of the deed as will include 
eyerjrthing mentioned in the schedule. Thus, in a 
mortage of a foundry, and all the fixtures, machinery 
and working plant, &c., thereon, '^ more particularly 
specified in an inventory of even date," but no men- 
tion was made in the deed of '^ stock in trade," it was 
held that stock in trade specified in the inventory 
would not pass, as the inventory could not enlarge the 
operation of the deed. {Bx parte Jardine^ 44 L.J., 
Bkcy. 68 ; L.R., 10 Ch. App. 322.) 

When an article is described, other articles attached 
to it, and, though not forming part of the article 
described, yet in actual use with it, or essential for 
the proper employment of it, wiU pass without special 
mention. So that, by an assignment of looms on 
certain premises, and ^' other effects and things 
thereto belonging, more particularly set forth in the 
schedule," articles used therewith, they having been 
upon the premises, were held to pass, although the 
looms only were mentioned in the schedule. {Cart 
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V. Sagar, 27 L. J., Ex. 378 ; and see Fisher on 
Mortgages, 29.) 

When a schedule is used, it must be filed at the 
same time as the bill of sale. And it should be 
written on the same paper or parchment as the deed, 
or firmly annexed to it, otherwise a question may 
arise whether it may not become chargeable with a 
separate stamp duty. (See 33 & 34 Vict., c. 97, tit. 
" Schedule ;" and Dyer v. Cfreen, 1 Ex. 71.) 

It may be convenient here to note the case of 
Green v. Attenboraugh (34 L. J., Ex. 88), which decided 
that, inasmuch as the goods pass upon the execution 
of the bill of sale, the subsequent alteration or destruc- 
tion of the original deed will not matter, and, pro- 
vided a true copy is filed, it will be valid and effectual 
under the Bills of Sale Act. The circumstances were 
that, at the time of the execution of the bill of sale, a 
rough inventory of the goods which had been pre- 
viously made on several loose sheets and appended to 
the bill, remained fixed thereto. A few days after- 
wards a fair copy of the inventory was made oiit and 
signed, and, with the consent of both parties to the 
hSl of sale, the rough inventory was disannexed and 
the fair copy affixed instead. Both the rough copy 
and the fair copy agreed. A copy of the bill of sale 
and of the inventory was duly filed, and it was held 
effectual. But it is suggested that the decision would 
have been otherwise if the original bill of sale, with 
the fair copy of the inventory, had been filed, for, as 
the disannexing of the inventory was a* mutilation 
and alteration of the deed, the matter filed would 
be neither the original bill of sale or a true copy 
thereof, within the terms of the Act. 

Attestation. — ^Although the Bills of Sale Act re- 
quires that the affidavit to be filed with a bill of sale 
shall contain a description of every attesting witness 
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to a bill of sale, yet attestation is not necessary to the 
vaHdity of the biU of sale. (DeJ^eU v. Miles, 15 L.T., 
N-S. 293.) 

Stating the coneideratian. — Care must be taken in 
reparing the deed to state truly the consideration paid 
y the purchaser or mortgagee, and upon which the 
ad valorem duty will have to be paid, as the omission 
to do so will expose the parties, who prepare the 
deed, to penalties, though any mis-statement of the 
consideration neitiier avoids the deed, nor affects its 
admissibility in evidence. 

Stamps, — ^A bill of sale should be stamped accord- 
ing to tiie amoimt of the consideration appearing on 
the face of the deed. The want of a proper stamp 
does not, however, affect the validity of the deed, but 
merely renders it inadmissible in evidence, except in 
criminal proceedings, or for some collateral purpose, as, 
for example, to prove fraud or an act of bankruptcy, 
consisting in the execution of the deed itself. And 
even in a Court of Civil Judicature the instrument 
may, upon the payment of certain penalties, be ad- 
mitted m evidence. (33 & 34 Yict., c. 97, s. 16.) 

It is provided by the Stamp Act, 1870 (33 & 34 
Vict., c. 97, s. 67), that a " copy of a bill of sale is 
not to be filed in any court, unless the original, dulv 
stamped, is produced to the proper officer." A 
similar provision was contained m the previous Stamp 
Act, and, upon the construction thereof, it was held 
that the section was a direction to the officer, cast- 
ing on him the duty of seeing that the biU of sale 
is duly stamped, and that the mere absence of a 
proper stamp did not invalidate the registration, 
otherwise reeular, but that the deed might be re- 
ceived in evidence and due effect given to it, when, on 
payment of the penalty, it had been properly stamped. 
{Bellamy v. 8auU, 32 L.J., Q.B. 366.) Bat, as tlw 
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officer will refuse to register an improperly stamped 
deed, attention to the stamp will prevent delay and 
disappointment. 

An absolute bill of sale is cliargeable as a oonvey- 

ance with an cui valorem stamp, on the consideration 

money ; and a conditional bill of sale to secure money 

is subject to the same stamp duty as a mortgage. 

Therefore, in the case of an absolute bill of sale, 

the following stamps must be used : — 

Where the amount or value of the 

consideration for the sale does not 

exceed Jbo ••• .,. ... ... 

Exceeds £5 and does not exceed £10 



£, s. d. 



10 
16 
20 
25 
60 
76 
100 
126 
160 
176 
200 
226 
250 
275 
300 
For every £60 and also for every 
fractional part of £50 of such 
amount or value ... ... ...0 5 

If the bill of sale be conditional, or by way of 
mortgage, the following duties become payable : — 

Where the instrument is the only or principal or 
primary security for 

The pajmient or repayment of money £. s. d. 
Not exceeding £25 8 






99 



99 



l> 



>l 



99 



» 
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99 
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99 
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99 
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9> 
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99 



99 



16 

20 

25 

50 

75 

100 

125 

150 

175 

200 

225 

250 

275 

300 














1 
1 
1 
1 
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1 
1 

2 

2 

5 

7 

10 

12 

15 

17 



2 

5 

7 

10 



6 

6 

6 

6 

6 

6 

6 

6 
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Exceeding £25 and not exceeding £50 



50 
100 
150 
200 
250 
300 



99 



ft 



99 



» 



9> 





£. 


8. 


d. 


£50 





1 


3 


100 





2 


6 


150 





3 


9 


200 





5 





250 





6 


3 


300 





7 


6 



For every £100, and also for any frac- 
tional part of £100 of snch amount 2 6 

If it be a collateral^ or auxiliary, or additional, or 
substituted security, or by way of frirther assurance 
for the above mentioned purpose, where the principal 
or primary security is duly stamped : — 

Forevery £100, andalsofor any fractional 

part of £100 of the amount secured. ..006 

The following section in the Stamp Act should be 
borne in mind, where a biU of sale is a security, not 
only for the money actually advanced at the time, but for 
further advances : " A security for the payment or 
repajrment of money to be lent, advanced or paid, or 
which may become due upon an account current, 
either with or without money previously due, is to be 
charged, where the total amount secured, or to be 
ultimately recoverable, is in any way limited, with the 
same duly, as a security for the amount so limited.'' 
And, frirther, '^ where such total amount is unlimited, 
the security is to be available for such an amount 
only as the ad valorem duty impressed thereon extends 
to cover." (33 & 34 Vict., c. 97, s. 107.) 

An unstamped, or insufficiently stamped instru- 
ment may be stamped after the execution thereof, on 
payment of the unpaid duty, and a penalty of £10, 
and also, by way of frirther penalty, where the unpaid 
duty exceeds £10, of interest on such duty, at the 
rate of £5 per cent per annum, from the day upon 



OF BILLS OF SALE. 167 

which the instrument was first executed^ up to the 
time when such interest is e^ual in amount to the 
unpaid duty. But the commissioners may, if they 
think fit, at any time within twelve months after the 
first execution of any instrument, remit the penalty 
or penalties, or any part thereofi (Section 15.) 

Stamp duties upon bills of sale should be indicated 
by impressed, and not by adhesive stamps. 

Where a biU of sale assigned certam horses as a 
security, and also such other horses as might be 
substituted for them in the business of the assignor, 
provided the names and descriptions of such sub- 
stituted horses were endorsed, it was held that such 
endorsement, being merely for the purpose of identifica- 
tion, did not require an additional stamp. {Barker 
V. Aston, 1 F. & F. 192.) 
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17 k 18 VICT., c. 86. 

An >Aet for prwenting Frauds upon Creditors hy secret 
Bills of Sale of personal ChaUels. [10th July, 1854.] 

^ii/HriKRAB frauds an frequeatlT oommitted upon crediton by 
W Moret bills of sale of personal chattels, whereby persons aie 
enabled to keep up the appearance of being in good circmnstances 
and possessed of property, and the grantees or holders of such bills 
of ssle haTe the power of taking possession of the property of such 
persons, to the exclusion of the rest of their creditors : For remedy 
whereof be it therefore enacted by the Queen's most Excellent 
ICaiesty, by and with the adyice and consent of the Lords Spintnal 
and Temporal, and Oommons, in this presrait Parliament aflocm * 
bled, and by the authority of the same, as follows : 

I. Eyery bill of sale of personal chattels made, after the passing 
of this Act, either absolutely or conditionally, or subject or not 
■abject to any trusts, and whereby the grantee or holder shall haye 
power, either with or without notice, and either immediately after 
the making of such bill of sale, or at any ftiture time, to seize or 
take possession of any property and effects comprised in or made 
subject to such bill of sale, and eycory schedule or inyentory which 
shall be thereto annexed or therein referred to, or a true copy 
thereof, and of e^ery attestation of the execution thereof, shidi, 
together with an amdayit of the time of such bill of sale bemg 
made or giyen, and a description of the residence and occupation 
of the person making or giying the same, or, in case the same shall 
be made or giyen by any person under or in the execution of any 
process, then a description of the residence and occupation of the 
person against whom such process shaJl haye issued, and of eyery 
attesting witness to such bill of sale, be filed with the officer acting 
as derk of the docquets and judgments in the Ck)urt of Queen's 
Bench, within twenty-one days after the making or giying of such 
bill of sale (in like manner as a warrant of attorney in any personal 
action giyen by a trader is now by law reauired to be filed), other- 
wise such bill of sale shall, as against all assignees of the estate 
and effects of the person whose goods or any of wem are comprised 
in such bill of sale under the laws relating to bankruptcy or insol- 
yency, or under any assignment for the Mnefit of the creditors of 
such person, and as against all sheriffs officers and other persons 
seizing any property or effects comprised in such bill of sale in the 
execution of any process of any court of law or equity authorizing 
the seizure of the goods of the person by whom or of whose goods 
such bill of sale shall haye been made, and against eyery person on 
whose behalf such process shall haye been issued, be null and yoid 
to all intents and purposes whatsoeyer, so far as regards the pro- 
pOTty in or right to the possession of any personal chattels com- 
prised in such Dill of sale, which at or after the time of such bank- 
ruptcy, or of filing the insolyent's petition in such insolyency, or of 
the execution by the debtor of such assignment for the benefit 
of his creditors, or of executing such process (as the case may be), 
and after the expiration of the said period of twenty-one days, 
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•hall beinthepossessioii or apparent possession of the person makiaff 
such bill of sale, or of any person apiainst whom the process shall 
have issued under or in ihe execution of which such hill of sale 
shall have been niade or given, as the case may be. 

n. If such bill of sale shall be made or given, subject to any 
defeasance or condition or declaration of trust not contamed in the 
body thereof, such defeasance or condition or dedaiation of trust 
shall, for the purposes of this Act, be taken as part of such bill of 
sale, and shall be written on the same paper or parchment on which 
such bill of sale shall be written, before the time when the same or 
a copy thereof respectively shall be filed, otherwise such bill of sale 
shall be null and void to all intents and purposes, ss against the 
same persons and as regards the same property and effects, ss if 
such bill of sale or a copy thereof had not been filed according to 
theprovisions of this Act. 

m. The said officer of the said Court of Queen's Bench shall 
cause every bill of sale, and every such schedule and inventory as 
aforesaid, and every such copy filed in his said office under the pro- 
visions of this Act, to be numbered, and shall keep a book or books 
in his said office, in which he shall cause to be fairly entered an 
alphabetical list of every such bill of sale, containing tiierein the 
name, addition, and description of the person making or giving 
the same, or in case the same shall be made or given by any person 
under or in the execution of process as aforesaid, then the name, 
addition, and description of the person against whom such process 
shall have issued, and also of the person to whom or in whose 
flEkYour the same diall have been given, together with the number, 
and the dates of the execution, and filing of the same, and the sum 
for which the same has been given, and the time or times (if any) 
when the same is thereby made payable, according to the form 
contained in the schedule to this Act, which said book or books, 
and every bill of sale or copy thereof filed in the said office, may 
be searched and viewed by aJl persons at all reasonable times, pay- 
ing to the officer for every search against one person tiie sum of 
sixpence and no more ; and that, in addition to the last mentioned 
book the said officer of the said Court of Queen's Bench shall keep 
another book or index, in which he shall cause to be fstirly inserted, 
as and when such bills of sale are filed in manner aforesaid, the 
name, addition, and description of the person making or giving the 
same, or of the person agamst whom such process shul have issued, 
as the case may be, and also of the persons to whom or in whose 
favour the case shall have been given, but containinff no further 
particulars thereof ; which last mentioned book or index all per- 
sons shall be permitted to search for themselves, paying to the 
officer for such last mentioned search the sum of one shilling. 

IV. The said officer shall be entitied to receive, for his trouble 
in filing and entering every such bill of sale or a copy thereof as 
aforesaid, the sum of one whining and no more ; ana such officer 
shflJl render a like account to the Commissioners of Her Majesty's 
Treasury, and the said Commissioners shall have the like powers in 
every particular with respect to such account, and the amount of 
remuneration of such officer, and with respect to any surplus of 
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tiie fees receiTed by him as it is provided by the seventy-fifth 
chapter of the statute passed in the thirteenth and foniteenth 
years of the reign of Her present Majesty with respect to the officers 
of the Court of Common Pleas therein mentioned. 

Y. Any person shall be entitled to have an office copy or an 
extract of every bill of sale, or of the copy thereof filed as afore- 
said, upon paying for the same at the like rate as for office copies 
of judgments in Qie said Court of Queen's Bench. 

Yl. It diall be lawful for any Judge of the said Court of Queen's 
Bench to order a memorandum of satisfaction to be written upon 
any bill of sale or copy thereof respectively as aforesaid, if it shall 
appear to him that the debt (if any) for which such bill of sale is 
given as security shall have been satisfied or discharged. 

YII. In construing this Act the following words and expressions 
shall have the meanings hereby assigned to them, unless there be 
something in the subject or context repugnant to such construc- 
tions ; (that is to say.) 

The expression " bill of sale " shall include bills of sale, assign- 
ments, transfers, declarations of trust without transfer, and 
other assurances of personal chattels, and also powers of 
attorney, authorities or licenses to take possession of personal 
chattels as security for any debt, but shall not include the 
following documents ; that is to say, assignments for the bene- 
fit of the creditors of the person making or giving the same ; 
marriage settlements ; transfers or assignments of any ship or 
vessel or any share thereof ; transfers of goods in the ordinary 
course of business of any trade or camng ; bills of sale of 
goods in foreign parts or at sea ; bills of lading ; India war- 
rants ; warehouse keepers certificates ; warrants or orders for 
the delivery of goods, or any other documents used in the 
ordinary course of business as proof of the possession or 
control of goods, or authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor of such 
document to transfer or receive goods thereby represented : 
The expression " personal chattels shall mean foods, furniture, 
fixtures, and other articles capable of complete transfer by 
delivery, and shall not include chattel interests in real estate, 
nor shares or interests in the stocks, funds, or securities of any 
government, or in the capital or property of any incorporated 
or joint stock company, nor choses in action, nor any stock 
or produce upon any farm or lands which by virtue of any 
covenant or agreement, or of the custom of the country, ought 
;iot to be removed from any faxm where the same shall be at 
the time of the making or giving of such bill of sale : 
Personal chattels shall be deemed to be in thd apparent "poaseiB- 
sion" of the person making or giving the bill of sale, so 
long as they shall remain or be in or upon any house, mill, 
warehouse, building, works, yard, land, or other premised 
occupied by him, or as they shall be used and enjoyed by him in 
any place whatsoever, notwithstanding that formal possession 
th ereof may have been taken by or given to any other person. 
Vill. This Act shall not extend to Scotland or Ireland. 
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29 & 30 VICT., c. 96. 

An Act to amend the Bills of Sale Act, 1854. 

[10th August, 1866.] 

£AS an Act of Parliament was passed in the 18th year of 




the reign of Her present Majesty, chapter 36, intituled An 
Aet fir preventing frauds upon creditors by secret bills ofscde of personal 
ehattelSf and it is expedient that the said Act, herein-after referred 
to as the ^ Principal Act," should be amended : 

Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spirituiil^aiid 
Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

1. The Principal Act and this Act shall, as far as is consistent 
with the tenor of such Acts, be construed together. 

2. The Principal Act may be cited as " The Bills of Sale Act, 
1864," and this Act may be cited as " The Bills of Sale Act, 1866." 

3. The filing of a bill of sale, or a copy thereof, with the affidavit 
required by the Principal Act, is herein-after referred to as the 
registration of a bill of sale. 

4. The registration of a bill of sale under the Principal Act 
shall, during the subsistence of such security, be renewed in manner 
herein-after mentioned once in every period of five years, com- 
mencing from the day of the registration, and, if not so renewed, 
such registration shall cease to be of any effect at the expiration 
of any period of five years during which a renewal has not been 
made as hereby required, subject to this provision, that where a 
period of five years from the original registration of any bill of 
sale under the Principal Act has expir^ before the first day of 
January, One thousand eight hundred a^ sixty-seven, sudi bill 
of sale shall be as valid to all intents ancl purposes as it would 
have been if this Act had not been passed, if such reg^istration be 
renewed in manner aforesaid before the first day of January, One 
thousand eight hundred and sixty-seven. 

5. The registration of a bill of sale shall be renewed by some 

g3rson filing in the office of the masters of the Court of Queen's 
ench (being the officers acting as clerk of the docquets and judg- 
ments in the said Court) an affidavit stating the date of such bill 
of sale, and the names, residences, and occupations of the respective 
parties thereto as stated therein, and also ^e date of the registra- 
tion of such bill of sale, and that such bill of sale is still a subsisting 
security, and such masters shall thereupon number such affidavit 
and renumber the original bill of sale or copy filed in the said 
office with a similar number. 

6. Every affidavit renewing the registration of a bill of sale shall 
bear an axmesive common law stamp of the value of five shillings, 
and may be in the form given in Schedule A. to this Act, and no 
further fee shall be payable on filing such affidavit. 
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7. After the passing of this Act, instead of the books directed to 
be kept by the third section of the Principal Act, there shall be 
kept at the said office one book only, in which shall be fiurly 
InsiBTted, as and when such bills of sale or copies as required by 
the Principal Act, or affidavit of renewal as required by this Act, 
are respectively filed, the name, residence, and occupation of the 
person by whom the bill of sale was made or given, or in case the 
same was made or given by any person under or in the execution 
of process, then the name, residence, and occupation of the person 
against whom such process was issued, and also the name of the 
person or persons to whom or in whose favour the said bill of sale 
was given, together with the nimiber affixed to the said bill of sale 
or copy as directed by the Principal Act or by this Act (as the 
case may be) ; and the date of the said bill of sale or copy, and of 
the registration thereof, and the date of the filing the said affidavit 
of renewal, and all such particulars, shall be entered according to 
the form given in Schedule B. to this Act ; and the said book, and 
every bill of sale or copy and affidavit filed as aforesaid, may be 
searched and viewed by all persons at all reasonable times upon 
payment for every search against one person of the fee or sum 
of one shining and no more, which fae shall be paid by a common 
law stamp. 

8. Any person shall be entitled to have an office copy of such 
affidavit of renewal as is required to be filed under this Act upon 
paying for the same at the like rate as for office copies of bills of 
sale filed under the Principal Act. 

9. Any affidavit required by the Principal Act or this Act may 
be sworn before one of the masters of the Court of Queen's Bench. 

10. All enactments for the time being in force relating to com- 
mon law stamps shall apply to the stamps to be provided for the 
purposes of tlus Act. 

11. This Act shall not extend to Scotland or Ireland. 



SCHEDULE A. 



lA,B.o{ do swear that a bill of sale, bearing date 

the day of 18 [itisert the date of the bill ofeale'], 

and made between [insert the namea^ ^e., of the parties to the bill of 
sale as in the original bill of sale\ and which said bill of sale [or 
" and a copy of which said bill of sale ** {as the ease may be)"] was 
filed in the Court of Queen*s Bench on the day of 18 

{insert the date of JUing\ and is still a subsisting security. 

Sworn, &c. 
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No. I. 
Absolute bill of sale of goods. 

This Indentubb, made th o day of 187 , Between 

John JoneSy of 20 Street, in the city of London, Fishmonger, of 

the one part, and Thomas Smith, of 16 Street, in the county of 

' Middlesex, Grocer, of the other part. Whereas the said John Jones 
has contracted with the said Thomas Smith for the absolute sale to 
him of the goods, chattels and effects in and about his dwelling- 
house, situate and being No. 20 Street, aforesaid, which are 

mentioned and specified in the schedule hereunder written, at or 
for the price or sum of One hundred pounds. Now this Indentu&e 
WITNESSETH, that in consideration of the said sum of One hundred 
pounds by the said Thomas Smith to the said John Jones paid, on or 
before the execution of these presents (the receipt of which said 
sum the said John Jones doth hereby acknowledge), he, the said 
John Jones, doth hereby assign unto the said Thomas Smith, his 
executors, administrators and assigns. All the goods, chattels and 
effects in or about the said dweUing-house of him the said John 

Jones, situate and being No. 20 Street aforesaid, which are 

mentioned and specified, in the schedule hereunder written. And 
all the right, title, interest, property, claim and demand of the said 
John Jones, in and to^ the said goods, chattels and premises and 
every part thereof. To' have, hold, receive, take and enjoy the said 
goods, chattels and effects, and all and singular other the premises 
hereby assigned, or intended so to be, with their appurtenances, 
unto the said Thomas Smith, his executors, administrators and 
assigns, absolutely. And the said John Jones, doth hereby for 
himself, his heirs, executors and administrators, covenant with the 
said Thomas Smith, his executors, administrators and assigns, that 
he, the said John Jones, now hath good right to assign the said 
goods, chattels and effects hereby assigned, or intended so to be, in 
manner aforesaid. And that it shall be lawful for the said Thomas 
Smith, his executors, administrators and assigns, at all times here- 
after, to have, hold, use, occupy, possess and enjoy the said ^oods, 
chattels and effects, hereby assigned or intended so to be, without 
any let suit, hindrance, disturbance, claim or demand whatsoever, 
of, from, or by him the said John Jones, or of^ from, or by any 
person or persons whomsoever. 
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In WITNB88 whereof tlie tudd parties to these pre^ients have here- 
unto set their hands and Heals the day and year first ahove written. 
Sinied, sealed, and delivered by the said \ 

John Jones, in the presence of Henry r 

Robinson, of Mooiisfate Street, in i 

the dty of London, solicitor's derk. / 

Thb Schbdulb to whic)) the foregoing Indenture refers. 

{Jji»t of the good* and effects.) 



Memorandum of delivery of possession to he endorsed on 

the ahove Indenture, 

Bb it Rbmbmbebud that on the day of 187 , being 

the day and year first within written, a delivery was made by the 
within named John Jonos to the within named Thomas Smith, of the 
goods, chattels and efieein within mentioned or referred to, a chair 
being delivered to the Huid Thomas Smith in the name of the whole 
in the presence of me [or us]. 
Witness, Henry Robinson, of Moorgate 

Street, in the city <.>f London, solicitor's 

clerk. 



No. II. 

Bill of sale hy way of mortgage of goods and effects 

specified in a schedule. 

This Indbntu&b, made the day of 187 , Betwbbx 

Thoxnas Roe, of , in the county of , Land Surveyor 

(hereinafter ciEdled the moitgagor), of the one part, and John Doe, 

of , in the county of , Auctioneer (hereinafter called 

the mortgagee), of the other part. Whbbbas the said mortgagee 

has agreed to lend to the said mortgagor the sum of £ , upon 

having the repayment thereof, with interest after the rate herein- 
after mentioned, secured to him in the manner hereinafter appearing. 
Now THIS Indentube WITNESSETH that in consideration of Ihe sum of 

£ on the execution of these presents, to the said mortgagor paid 

by the said mortgagee (the receipt whereof the said mortgagor 
doth hereby acknowledge), hb, the said mortgagor, doth hereby 
assign unto the said mortgagee, his executors, administrators 
and assigns, all and every the furniture, goods, utensils, imple- 
ments and chattels whicb are now in, about and belonging 
to the messuage or dwelling-house situate and being at — - — , 
in the county of , now in the occupation of the said mort- 
gagor, and which aie intended to be hereinafter particularly 
mentioned, enumerated smd described in the schedule hereunder 
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^written ; But the said schedule is added by way of further descrip* 
tion and not to abridge the other words of description contained in 
these presents; And all the right, title, interest, property, 
claim and demand of the said mortgagor in and to the said 
goods, chattels and premises, and every part and parcel thereof ; 
TO HAVB, HOLD, receivo, take and enjoy the said goods, chat- 
tels and premises hereby assigned, or expressed and intended 
so to be, unto the said mortgagee, his executors, administra- 
tors and assigns, as his and Sieir own property and effects. 
Provided nevbbthblbss, and it is hereby declared and agreed 
by and between the said parties to these presents, that in case 
the said mortgagor, his executors or administrators, shall and 
do well and Isroly pay, or cause to be paid, unto the said mort- 
gagee, his executors, administrators or assigns, the said sum of 

£ , with interest thereon at the rat^ of £6 per centum per 

annum, on the day of •*, IW , or at such earUer 

day or time as the said mortgagee, his executors, administrators 
or assigns, shall appoint for the payment thereof, in and by a 
notice in writing to be given to the said mortgagor, his executors 
or administrators, or left at his or their last or usual place of abode 
at least twenty-four hours before the day or time so to be appointed 
for payment as aforesaid, and in the meantime pay unto the said 
mortgagee, his executors, administrators or assigns, interest on the 

fiaid sum of £ , at the rate aforenaid, by equal half-yearly 

payments on the — ——day of , and the -—day of-— 

in every year, but so that if the said principal sum shall be paid on 
any other day than one of the said half-yearly days, interest thereon 
shall be paid up to and at the time oi such payment of the said 
principal sum ; then and in such case, these presents, and every 
article, clause and thing herein contained, shall cease, determine, 
and be absolutely void, anything hereinbefore contained to the con- 
trary in anywise notwithstanding. And the said mortgagor doth 
hereby for himself, his heirs, executors, administrators and assigns, 
covenant with the said mortgagee, his executors, administrators and 

assigns, to pay unto him or them the aforesaid sum of £ , with 

interest thereon, at the time and in manner hereinbefore appointed 
for payment thereof. And it is hereby declared and agreed by and 
l)etween the said parties to these presents, that after default shall 
be made by the said mortgagor, his executors or administrators, 

in payment of the said sum of £ and interest, or any part 

thereof, contrary to the tenor and effect of the before mentioned 
proviso, then, and In such case, it shall be lawful for the said 
mortgagee, his executors, administrators or assigns, peaceably and 
quietly to receive and take into his and their possession and thence- 
forth to hold and enjoy all and every the goods, chattels and 
premises hereby assigned or intended so to be. And also to sell 
and dispose of the same and every part thei'cof for such price or 
prices as can be reasonably had or gotten for the same ; and to 
receive and take and give effectual discharges for the monies 
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to aziBe by such sale thereof, and thereby and therewith in the 
first place to retain and to reimburse himself and themselyes, 
the said mortgagee, his executors, administrators or assigns, all 
costs, charges and expenses, which he or they may incur or be 
put unto, in and about making any such sale or sales, and also 

in and about the receipt and recovery of the said sum of £ 

and interest respectively, and, in the next place, to retain and 
to reimburse himself and themselves, the said mortgagee, his 

executors, administrators or assigns, the said sum of £ and the 

interest thereon, or so much and such part thereof as shall then 
remain unpaid and unsatisfied, and from and after full payment and 
satisfaction of such costs, charges and expenses, sum and sums of 
money as aforesaid, to render to and account for the surplus (if any) 
of tiie money arising from such sale or sales as aforesaid unto the 
said mortgagor, his executors or administrators. Axd it is hereby 
declared and agreed by and between the said parties to these 
presents, that until default shall happen to be made in payment of 

the said principal sum of £ , at the day or time hereinbefore 

appointed for payment thereof contrary to the tenor and effect of 
the proviso hereinbefore contained, it shall be lawful for the said 
mortgagor, his executors or administrators, to hold, make use of 
and possess the said goods, chattels and premises hereby assigned 
or intended so to be, without any manner of hindrance or disturb- 
ance of or by him the said mortgagee, his executors, administrators 
or assigns. And the said mortgagee doth hereby for himself, his 
heirs, executors and administrators, covenant and agree with the 
said mortgafi^or, his executors and administrators, that he, the said 
mortgagee, his executors or acbninistrators, shall not nor will, until 

default shall be made in payment of the said sum of £ and 

interest, or some part thereof, on some or one of the days or times 
limited for payment thereof in and by the proviso for the redemp- 
tion hereinbefore contained, bring, commence or institute any 
action, suit or process, against the said mortgagor, his executors or 
administrators, for recovery of the said debt or any part thereof. 

In witness, &c. 
Signed, sealed and delivered by \ 

the said, &c. ) 

The Schedule to which the foregoing Indenture refers. 

(List of the goods and effects.) 



No. III. 

Bill of sale hy way of mortgage of present and after 
acquired furniture in a dwelling -house y to secure a 
present loan and further advances. 

This Indenture, made the day of 187 , Bbtwebk 

A.B., of, &c. (hereinafter called the mortgagor,) of the one jJart, 
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and CD., of, &c, (hereinafter called the mortgagee), of the other 
part. Whebbas the said mort^^agee being in present need of the sum 

of £ hath applied to the said mortgagee to lend him the said sum 

of £ , and such othersums not exceecUng £^ — which he, the said 

mortgagor, may hereafter require, which the said mortgagee hath 
agreed to do upon having the assignment or other assurance herein- 
after contained. Now this Indbnturb witnessbth, that in pursuance 

of the said agreement, and in consideration of the sum of £ to 

the said mortgagor, in hand, now paid by the said mortgagee (the 
receipt whereof is hereby acknowle^ed), hb, the said mortgagor, 
BOTH hereby assign unto the said mortgagee, his executors, 
administrators and assig^ns, Atx and singular the furniture, 
g^ds, fixtures, chattels and other the effects now being in, 
about and upon the messuage and premises, known as 
[des(Tibe if], and also all or any other goods, diattels and effects 
which hereafter may come mto or upon, or be about the 
aforesaid house and premises, or any other premises of the said 
mortgagor, during the time any money may be due, under and by 
virtue of these presents, together with all benefits, sid vantages and 
emoluments to arise therefrom or thereunto, or in anywise apper- 
taining, And all the estate, right, title, interest, property, claim and 
demand whatsoever, both at law and in equity, of the said mortgagor, 
0^ in and to the said premises and any or every of them respectively, 
TO HAVB and to hold the said furniture, goods, fixtures, chattels and 
effects, and other the premises hereby assigned unto the said mort- 
gagee, his executors, administrators and assigns, absolutely, but 
subiect as hereinafter mentioned ; Pbovidbd always, that in case the 
said mortgagor shall pay to the said mortgagee the said sum of 
£ , and all other monies intended to be secured by these pre- 
sents, with interest for the same, after the rate of £ ^per centum 

per annum, upon demand made thereof in writing by the said 
mortgagee, and do and shall in the meantime, until uie repayment 

of the said sum of £ , and all other monies intended to be secured 

by these presents, pay or cause to be paid to the said mortgagee, 
his executors, admmistrators or assigns, interest thereon after the 
rate of £ per centum per annum, by equal half-yearly pay- 
ments on the day of and fiie day^ of in 

every year, such interest to be considered as accruing and be- 
commg due from day to day, and payment thereof to be accelerated 
by any demand of the principal moniesintended to be hereby secured ; 
then and in such case these presents and every part thereof shall 
cease and become void. And it is hereby also agreed and declared 
that the said mortgagee, hia executors, admini^brators or assigns, 
shall be at liberty to ^d to the sum secured by these presents any 
further advance or advances he or they may make to the said mort- 
gagor (not exceeding in the whole the sum of £^ ), and also any 

money or monies he or they may from time to time pay or advance 
for his benefit, or for the better securing of these presents, and the 
true intent and meaning hereof ; and the said mortgagee shall have 
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the same remedies in all i-espects for the repayment and lecoyery 
tiiereof as are herein provided, as if snch payments and advances 
had originally constltated an integral part of the said loan. P&o- 
YiDBU ALSO, and it is hereby declared and agreed, that if the said 
mortgagor, his executors or administrators, shall make de£Einlt in 
pajrment of the said loan, or any part thereof, at the times and in 
the manner herein proviiled, or neglect to perform any of the 
covenants contained in these presents, the whole amount of money 
secured by these pesents shall be then immediately due and pay* 
able, and it shall be lawful for, but not obligatory on the said 
mortgagee, his executors, administrators or assignB, without any 
further consent or concurrence, and notwithstandmg the dissent or 
non-concurrence of the said mortgagor, his executors, administrators 
or assigns, to take possession of the said fiimitnre, g^oods, fixtures, 
chattels and effects, and thenceforth to hold and enjoy the same to 
and for his and their own absolute use and benefit, and also to sell 
and dispose of the same, at such times, in such manner and under 
such conditions, as the said mortgagee, his executors, administrators 
or assigns,shall think fit, with lu>OTty for him or them to buy in the 
same or any part thereof, and to reeond an^ contract for sale and 
afterwards to sell such of the same which shall be bought in 
and comprised in such contract, without being liable for any loss 
occasioned thereby, and no person dealing with him or them in and 
about such sale, shall be required to see to the application, or be 
answerable for the misapplication of the purchase money or any part 
thereof, or be required to ascertain that any default in the payments 
secured by, or p^ormanoe of, the covenants of 'these presents, has 
been made, or that any money is due upon the security of Uiese 
presents. And it is hereby also agreed and declared that the said 
mortgagee, his executon, administrators or assigns, shall hold the 
monies to arise from any sale, in pursuance of the aforesaid power, 
upon trust) in the first place, thereout to pay all charges or incum- 
brances which shall or may affect or attach to the go(^, furniture, 
chattels and effects (if he shall think fit so to do), and also the 
expenses of, and incident to taking and holding possession of the 
said ^oods and of and incident to such sale or sales or otherwise in 
relation to the premises (including five pounds per centum commis- 
sion, travelling expenses, costs of advertising, and all and any other 
law costs and charges and expenses, notwit^itanding the said mort- 
gagee may persoi^y sell tiie same). And in the next place to 
appl]^ such monies in or towards the satisfaction of the monies for 
the time being owinf on the security of these presents. And then 
to pay the surplus (a any) unto the said mortgagor, his executors, 
administrators or dedared assigns. Pro vidsd also, that in the event 
of a sale of the said goods not taking place, the said mortgagee, his 
executors, administrators or assigns, diall not be obliged to accept 

the said sum of £ and other monies hereby intended to be secured, 

or so much thereof as shall remain due, without being paid also all 
eoflts, charges, damages, expenses and payments of any land, which 
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he or they may have heen put to, or incurred in giving effect to the 
true intent and meaning of these presents. And that in the event 
of the said last mentioned costs, charges and damages not being 
paid to the said mortgagee, his executors, administrators or assigns, 
or in the event of the said mortgagor permitting himself to be sued 
for any debt or debts, or if any writ of fieri facias, distress for 
rent, or other proceedings of any nature, be levied or taken against 
the said goods hereby assigned, or in the event of the said mort- 
gagor doing any act or deed whereby he shall render himself liable 
to be made or become a bankrupt, or instituting procee^ngs for 
liquidation by arrangement or composition with creditors, or shall 
be arrested upon, or miprisoned under any process, civil or criminal, 
or in the event of the said mortgagor not producing to the said 
mortgagee, his executors, adminis&ators or assigns, when de- 
manded by him or them, the receipt or receipts for the insurance 
against firis or tempest of the said goods and effects, or the receipt 
or receipts for the rent and taxes, payable by the said mortgagor in 
respect of any house or housea or premises where the said goods 
shall be or be placed, for the quarter immediately preceding the day 
when the receipt or receipts shall be so demanded, or in &e event 
of the said mortgagor or any other person doing, omitting, neglect- 
ing or refusing to get done any act, matter or thing, whereby the 
said mortgagee, his executors, administrators or assigns, shall con- 
sider that the security given by these presents shall be jeopardized, 
it shall or may be lawrol for the said mortgagee, his executors, ad- 
ministrators or assigns, or his or their agents, forthwith to enter the 
said house and premises, and to sell and dispose of the said g^ds 
and effects in manner aforesaid, notwithstanding the time for pay- 
ment by the said mortgagor of the principal sum of £^ and other 

monies intended to be hereby secured, or any part thereof, shall not 
have arrived, and to deal with the said goods and apply the 
proceeds arising from the sale thereof, as if the time for payment 

of the said sum of £ and other monies intended to be hereby 

secured, according to the covenant in that behalf hereinafter 
contained, had elapsed and default had been made in pay- 
ment thereof. Provided always, that the said mortgagee, hia 
executors, administrators and assigns, shall not be answerable 
for any voluntary losses which may happen in the exercise 
of the aforesaid power and trusts, or to the said trust fund» 
and premises ; and further that the said mortgagee, his executors, 
administrators or assigns, and his or their servants and agents, ma^, 
from time to time, whilst any monies shall be due and remam 
unpaid upon the security of these presents, enter into and upon any 
house or premises in or upon which the said furniture, goods and 
effects shall or may be deposited or foimd and remain in possession 
thereof in or upon such house or premises for such time as he or 
they may think fit, or remove the same to other premises at his or 
their discretion. And also from time to time relinquish possession 
of the same and afterwards retake possession thereof, without 
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invalidating the security of the powers hereby made and given or 
herein contained, and for all or any of the purposes aforesaid to 
break open any outer or inner doors, windows, gates, fences, or 
other obstructions. And that the said mortgagee, his executors, 
administrators or assigns, and his and their servants or agents, shall 
not be deemed or considered a trespasser or trespassers, in con- 
sequence of exercising all or any oi the powers or trusts here- 
inbefore granted or contained. And this deed maybe pleaded 
in bar, and shall be deemed, taken and considered to be a 
good defence to any action, or other proceeding that may be 
had or taken against the said mortgagee, his heirs, executors, 
administrators or assigns, for uny act done in relation to or 
by virtue of these presents. ^d the said mortgagor doth 
hereby, for himself, his heirs, executors and administrators, covenant 
with the said mortgagee, his executors, administrators and assigns, 
that he, the said mortgagor, his executors or administrators, 
shall and will pay, or cause to be paid, unto the said rnort* 
gagee, his executors, administrators or assigns, the monies secured 
by these presents, with interest for the same respectively, at the times 
and in the manner aforesaid, without any deduction or abatement, 
according to the true intent and meaning of these presents. And 
LASTLY, &e said mortgagor, for himself, and his executors, adminis- 
larators or assigns, doti^ hereby warrant and defend, and from, time 
to time, and at all times hereafter, shall and will at his and their 
own costs, warrant and defend, the famiture, goods and effects 
hereby assigned or otherwise assured unto the said mortgagee, his 
executors, administrators or assigns, against all persons whomso- 
ever. 
In witness, &c. 



No. IV. 

Bill of sale by way of mortgage of present and future 
household effects, farming stock and crops, to secure an 
antecedent debt and future liabilities. 

This Indenture, made the day of 187 , Between 

A.B., of, &c., of the one part, and CD., of, &c., of the other part. 
Whereas the said A.B. is now indebted to the said CD. in the sum 
of £ for goods sold and delivered, and the said CD. hath de- 
manded payment of or security for the said sum, and the said A.B., not 
being prepared to pay the same, hath agreed to secure the repayment 
thereof, and also of any farther monies in which the said A.B. may 
hereafter become indebted, to the said CD., and interest for the 
same respectively in manner hereinafter mentioned. Now this 
Indenture witnesseth, that in pursuance of the said agreement in 
this behalf, and in consideration of the premises, and aoso in con- 
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sideration of five shillings sterling to the said A.B., now paid hy 
the said CD., the receipt whereof is hereby acknowledged, he 
the said A.B.,doth hereby assign unto the said CD., his executors, 
administrators and assigns, all and every the household goods and 
furniture, stock in trade, plate and plated articles, household linen, 
books, china, and other household effects whatsoever, horses, saddles, 
harness, and other accoutrements. And also all the implements of 
husbandry, crops of com and grain, and live and dead stock, and 
other goods, chattels and effects, now being, or which shall here- 
after during the continuance of this security be, in, upon or about 

the messuage or dwelling-house and farm called occupied by 

the said A.B., and situate at aforesaid, and the bams, stables 

and other outbuildings and lands belonging thereto or held there- 
with. And all the estate, right, title, interest, claim and demand 
of the said A.B., of, in, to or upon the said several premises 
hereby assigned or intended so to be, to have, hold, take, receive 
and enjoy the said several premises hereby assigned unto the said 
CD., ms executors, administrators and assigns, absolutely. Pro- 
tided NEVEBTHELESS, that in case the said A.B., his heirs, executors 
or administrators, shall, on demand made thereof in writing by the 
said CD., his executors, administrators or assigns, well and truly 
pay, or cause to be paid, unto the said CD., his executors, adminis- 
trators or assigns, the said sum of £ and also all other monies 

(if an;^) in which the said A.B. shall hereafter become indebted to 
the said CD. ; and do and shall, in the meantime, until the repay- 
ment of the said principal sum of £ and other monies (if any) well 

and truly pay, or cause to be paid, unto the said CD., his executors, 

administrators or assigns, interest thereon at the rate of £ 

per centum per annum by equal half-yearly payments on the 

■ day of and the day of in every year (the 

interest for the said other monies being computed from the 
time, or respective times, when the debt thereof shall be incurred), 
and also a proportional part of such interest for the fractional 
period of the half year (if any) which shall elapse between the last 
half-yearly day of payment and the demand, so to be made as 

aforesaid, of the said principal sum of £ and other monies (if 

any) as aforesaid, such proportional part to be paid immediately 
such demand is made, and such several payments aforesaid to be made 
without any deduction (except for income taxj ; then these presents 
shall be absolutely void, anything hereinbeiore contained to the 
contrary notwithstanding. And the said A.B. doth hereby for 
himself, his heirs, executors and administrators, covenant with 
tiie said CD., his executors, administrators and assigns, that he, 
the said A.B., his heirs, executors or administrators, shaU and 
will, on demand made thereof as aforesaid, pay, or cause to be paid, 
unto the said CD., his executors, administrators or assigns, the 

said sum of £ and also all other monies (if any) in which the 

said A.B. shall hereafter become indebted to the said CD., and 
interest for the same respectively, after the rate and in manner 

q2 



184 APPENDIX. 

aforesaid, without any deduction fezcept as aforesaid). And it is 
hereby agreed and declared that aiter default shall he made by the 
said A.B.y his executors, administrators or assigns, in payment of 

the said sum of £ ^and other monies (if any) and interest, 

or any part thereof respectively, contrary to the. tenor and effect 
of the before mentioned proyiso, then and in such case it shall 
be lawful for the said O.D., bis executors, administrators or 
assigns, peaceably and quietly to receive and take into his and 
their own x>os8ession, and thenceforth to hold and enjoy, all and 
every the premises hereby assigned, or expressed so to be, including 
a(iy household goods and furniture, stock in trade, and other 
goods, chattels and effects which shall or may from time to 
time be substituted in lieu of the said household goods and 
furniture, stock in trade, g^ods, chattels and effects, or any 
part thereof^ or which shall for the time being be found in 
or about the messuage or dwelling-house and premises now 
in the occupation of the said A.B., or which may at any 
time hereafter during the continuance of this present security 
be in the occupation of the said A.B., either in the lifetime 
or after the decease of the said CD., and also to sell and dispose of 
the same premises, and every or any part thereof, for such price or 
prices as can be reasonably had or gotten for the same, and to 
receive and take and give effectual discharges for the monies to arise 
by such sale or sales thereof, and to stand possessed of such monies 
npon the trusts following (that is to say) :-^Upon trust, in the first 
place, to retain, satisfy and discharge all costs, charges and ex- 
penses incidental to these presents, and also all costs, charges and 
expenses which the said CD., his executors, administrators and 
assigns, may incur or be put unto, in and about the receipt and 

recovery of the said sum of £ and other monies (if any), and 

the interest thereof respectively, and in the next place to satisfy, 
pay, deduct or retain unto the said CD., his executors, adminis- 
trators or assigns, the said principal sum of £ and other monies 

(if any), and the interest thereof respectively, or so much and such 
part or parts thereof respectively as shall then remain unsatisfied, 
and from and after full payment and satisfaction of such costs, 
charges and expenses, and monies and interest as aforesaid, to 
render to and account for the surplus (if any) of the money arising 
from such sale or sales as aforesaid unto the said A.B., his executors, 
administrators or assigns. And it is hereby declared and agreed 
by and between the said parties to these presents, that until defiiult 
shall happen to be made in payment of the said principal sum of 

£ and other monies (if any) and interest, contrary to the tenor 

and effect of the proviso hereinbefore contained, or until de&ult 
shall be made in payment of the interest of the said principal sum 

of £ and other monies (if any), or some part or parts thereof, on 

some one of the days or tunes hereinbefore appointed for payment 
thereof, contrary to the same proviso, and also until, in respect of 
the said interest, demand thereof in writing shall be made by the 
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said CD., his executon or administrators or assigns, unto the said 
A.B., his executors or administrators, or left at his or their last place 
or places of abode in England, requiring the payment of such interest* 
it shall and may be mwfal for the said A.B., his executors or 
administrators, to hold, make use of and possess the said premises 
hereby assigned or intended so to be, without any hindrance or 
disturbance of or by the said C.D., his executors, administrators or 
assigns. P&oyidbd lastly, that the total principal monies to be 
secured by or ultimately recoverable by virtue of these presents, 

shall not exceed the sum of . [This amount should be stated and 

an ad valorem stamp in reject thereof impressedJ] 
In witnbsb, &c. 



No. V. 

Bill of sale by way of mortgage^ — more ample form^ coti" 
taining clauses for insurance ^ Sfc, 

This Indbntubb, made the day of 187 , Bbtwsbn 

A.B., of, &c. [the mortgagor^ of the one part, and CD., of, &o. 
[the mortgagee j, of the other part. Whsbbas the said CD. has 

agreed to lend the said A.B. the sum of £ , upon having the 

repayment thereof, with interest, secured to him in manner herein- 
after appearing. Now this Ijtdbntubb witnessbth, that in 

consideration oi the sum of £ to the said CD., on or before 

the execution of l^ese presents, i>aid by the said A.B. (the receipt 
of which said sum of £ ^the said AB. doth hereby acknow- 
ledge), HE, the said AB., doth hereby for himself, his heirs, execu- 
tors and administrators, covenant with the said CD., his executors, 
administrators and assigns, that he, the said A.B., his heirs, 
executors, administrators or assigns, will, on demand, pay to the 

said CD., his executors, administrators or assigns, the sum of £ , 

with interest for the same, after the rate of £ per cent per 

annum, without any deduction (except for income tax) ; and v^, 
until such demand shall be made, pay to the said CD., his execu- 
tors, administrators or assigns, interest for the said principal sum 

of £ , or for so much thereof as shall, for the time beinff, 

remain unpaid, at the rate of £ per cent per annum, 8u&> 

interest to be computed from the date of these presents, and to be 
considered as accruing due from day to day, to be paid on demand, 
or, if no demand shau have been made, then by equal half-yearly 

payments, on the— —day of and the : — day o f 

without any deduction (except for income tax). And this Indbn* 
TURB ALSO WITNESSETH, that, for the consideration aforesaid, the 
said AB. doth hereby assign unto the said CD., his executora 
and administrators, all the furniture and other household effects 
and ornaments specified in the schedule hereunder written, and all 
other the fiimiture and other household effects and ornaments which 
now axe, or during the continuance of this security, may be, in^ 
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upon or about the dwelling-lioiuse of the said A.B., being No.^ 

Street, aforesaid, and all the estate and interest of the said 

A.B., in, to or ont of the same premises. To hayb and to hold 
the said premises mito and to the use of the said CD., his execn- 
tors, administrators and assigns, subject, nerertheless, to the proviso 
for redemption hereinafter contained (that is to say), Pbotidbd 
ALWAYS, AND IT IS HSBBBT DBCLABBD, that if the Said A.B., his 
heirs, executors, administrators or assigns, do and shall, immediately 
on demand being made by notice in writing to that efifect, to be 
deUrered to him, or left at his usual place of residence or abode, 
pay unto the said CD., his executors, administrators or assigns, 
the sum of £ , together with interest^ereon, at the rate of £ 

Ser cent per annum, up to the time of such demand, without any 
eduction Asxcept for income tax), and shall in the meantime, and 

until tibe said sum of £ shall have become payable under this 

proviso, pay, without deduction (except forincome tax), interest on 
so much of such last mentioned sum, as shall, for the time being, 

remain unpaid, after the rate of £ per cent per annum, on 

demand, or if no demand shall have been made, by equal half- 
yearly payments, on the day of and the — d^ of 

until such principal sum shall be paid ; then the said CD., 

his executors, administrators or assigns, shall, at the request and 
costs of the said A.B., his executors, administrators or assigns, 
re-assign the said premises hereby assigned unto the said A.B., his 
executors and administrators, and also cause a memorandum of 
satisfieu^tion of this security to be written on these presents. Pso- 

VIDED ALSO, AND IT IS HEKBBY FUKTHEB DECLAHED, that Until 

such default in payment of mortgage money or interest as aforesaid, 
it shall be lawfol for the said A.B., his executors or administrators, 
to retain possession of the premises hereby assigned. And the 
said A.B. doth hereby for himself, his heirs, executors, adminis- 
trators and assigns, covenant with the said CD., his executors, 
administrators and assigns, that so long as any money shall remain 
owing on the security of these presents, he, the said A.B., his 
executors, administrators or assigns, will not remove any of the 
premises comprised in this security from the said dwelling-house, 
without tiie previous consent in writing of the said CD., his 
executors, administrators or assigns, except for necessary rex>airs ; 
and will replace any articles damaged or worn out, with others of 
equal value, at least. And will, at all times, keep the premises 
hereby assigned in good repair. And that the said CD., his 
executors, administrators or assigns, and his aad their agents, may, 
at all reasonable times, so long as any money shall remain owing 
on this security, enter into tihe said dwelling-house to view the 
condition of the premises, and to take inventories and schedules of 
the same, and of any want of rejyair or dilapidation, to give to, or 
leave for the said A.B., his executors, administrators or assigns, 
notice in writing, and upon such notice being given or left, the 
matter complained of shall be forthwith amended by the said A.B., 



r' 
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his ezecatoTS, admixiiBtrators or aasignB. And fubthsr, that the said 
A.B., hifl executors, admixiistrators or assigns, will, during the 
continuaiice of this security, keep the premises, and all other articles 
for the time being subject thereto, insured from damage by fire, 

in the sum of £ y at the least, and will, on demand, produce 

the receipt for the current year's premium for such insurance. 
And will, at the option of the said CD., his executors, administrators 
or assigns, either expend the monies received by virtue of such 
insurance in replacing or restoring the articles destroyed or damaged, 
or apply such monies in or towards the discharge of the monies 
for the time being owing under or by virtue of these presents.* 
Am) THAT, if default shall be made in keeping the said premises so 
insured, it shall be lawful for the said CD., lus executors, adminis- 
trators or assigns, to insure, and keep insured, tiie said premises, and 
to pay such sums of money as may be necessary tor that pur- 
pose ; and that the said A.B., his executors, administrators or 
assigns, will repay to the said C.D., his executors, administrators 
or assigns, all monies so expended for that purpose by him or them, 

with interest thereon, at ^e rate of £ ^per cent per annum, 

from the time of the same respectively having been advanced or 
paid, and that, until such repayment, the same shall be a charge 
upon the said premises hereby assigned. Providbd always, and 
IT IS HBBBBY DECLASBD, that immediately on such default in pay- 
ment of principal money or interest as aforesaid, it shall be lawral 
for the said CD., his executors, administrators or assigns, to enter 
into possession of the premises hereby assi^ed, and to sell the 
same or any part or parts thereof, either by public auction or 
private contract, and to give effectual receipts for any purchase 
money, and to do all other acts and things for completing any sale 
which the said CD., his executors, administrators or assigns, ma,j 
think fit. And it is heheby declabed, that the said CD., hiB 
executors, administrators or assigns, shall apply the purchase money 
of the premises sold, in the first place, in defraying tiie expenses 
of, and incidental to, the said sale, and then in or towards satisfac- 
tion of the monies, for the time being due on this security, and 
shall pay any surplus to the said A.B., his executors, administrators 
or assigns. Fbovided always, and it is hebeby declabbd, 
that, upon any sale, purporting to be made in pursuance of these 
presents, no purchaser shall be bound to inquire, whether such 
default, as hereinbefore is required, has been made, or whether any 
money is due on this security, or, in anywise, to ascertain the pro- 
priety or regpilarity of such sale, or be affected by express notice 
that any such sale is irregular or improper. Fbovided also, and 
IT is hebeby fubtheb declabed, that the said CD., his executors, 
administrators or assigns, shall not be answerable or responsible, 
under or by means of the trusts or provisions of these presents, for 
any other monies than he or they shall actually receive, nor for 

• See Lett v. WhiMey, 85 L.J., Oh. 412. 
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any losses which may arise to the said trust monies, other tihian by 
or through his or their wilful default or neglect. And the said A.B. 
doth hereby for himself, his heirs, executors and administiaton, 
ooyenant with the said CD., his executors, administrators and 
assigns, that he, the said A.B., has good right to assign the pro- 
mises hereby assigned, and that the same shall be qnietly enjoyed 
by the said CD., his executors, administrators and assignB, in 
manner aforesaid : and that the same are free from any charge, 
incumbrance, claim or demand whatsoerer : and that he, the said 
A.B., his executors and administrators, and every other penon 
olaiining any interest in the said premises or any of them, will, at 
all times hereafter (at the cost of the said A.B., his executors, 
administrators or assigns, whflst any equity of redemption shall be 
subsisting, and after^^ui3s of the person or persons requiring the 
■tme), execute and do erery such lawful assurance and thing fat 
fbrther or better assuring all or any of tiie said premises unto the 
■aid CD., his executors, administrators and assigns, and enabling 
him and them to obtain possession of, an<L quietly enjoy the same^ 
as by him or them shall oe reasonably required. 

Ih WITNBSS, &o. 

The Schedule above referred to. 



No. VI. 

Transfer of a bill of sale hy endorsement.''^ 

This Indxntubb, made the— —day of 18 , Bxtwxiv 

tilie within named CD., of the one part, and E.F., of, &c., of the 
other part. Whsbbas the within mentioned principal sum of 

^ » together with £ for interest thereon firom the day 

of-; -last, is owing to the said CD. on the security of the within 

written indoiture. And whsrbas the said E.F. has agreed to pay 

to the said CD. the said sums of £ and £ (makmg together 

iB )) upon having a transfer of the said principal sum and 

interest, and the securities for the same in manner hereinafter 
appearing. Now this Indbntxjbb witnessbth, that in pursuanoe 

01 the said agreement, and in consideration of £ this day paid 

to the said G.D. by the said E.F. (the receipt whereof the said 
O.D. doth hereby acknowledge}, he, the said CD., doth hereby 
assign unto the said E.F., his executors, administrators and 

assigns, All that the principial sum of £ ^now owing to the said 

O.D. on the security of the within written indenture as aforesaid. 
And all interest due and to become due for the same, and the 
benefit of all securities for the saine.t And all the right, 

* Thia pteoedent may easily be adapted to a tnuutarbysopttniie deed. 

t No power of attomey ia n e e e e aa iy, as by M & 87 Viot., o. 66, s. SOL sob* 
see. 6, saoh a debt is assignable at law. 
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title, interest, claim and demand whatsoever of the said CD., 
in, to or out of the same premises. To hold all the premises 
hereinbefore assigned nnto the said E.F., his executors, adminis- 
trators and assu;ns absolutely. Akd this Indbntusb also wit- 
NBSSBTH, that, &T the consideration aforesaid, the said CD. doth 
hereby assign unto the said KF., his executors, administrators and 
assigns. All the furniture, goods, chattels and efifects comprised in 
and e^ressed to be assigned by the within written indenture, with 
their rights and appurtenances. And all the right, title, interest, 
daim and demand of the said CD. in, to or out of the same 
premises. To hold all the said premises hereinbefore lastly 
assigned unto the said E.F., his executors, administrators and 
assigns, subject, never^eless, to such right or equity of redemption 
as is subsisting therein, under or by virtue of the within written 
indenture. Akd the said CD. doth hereby for himself, his heirs, 
executors and administrators, covenant with the said E.F., his 

executors, administrators and assigns, that the said sum of £ , 

with interest thereon from the sai d day of , is now 

owing to him, the said CD., on the security of the within written 
indenture, and that he, the said CD., hath not done, o^ knowingly 
suffered or been party or privy to anything whereby the said 
principal sum, interest and premises hereby assigned, or any part 
thereof respectively, are or can be impeached, incumbered or 
affected in anywise howsoever. 
Ik witnbss, ftc. 



No. VII. 
Affidavit of execution of bill of sale. 

In the High Coubt of Justicb. 
Qubbn's Bbnoh Division. 

I, "W. X., of ^in the county of Solicitor, make oath and 

say: 

1. That the paper writing, hereunto annexed, marked A., is a true 
copy of a bill of sale, and of every schedule or inventory thereto 
annexed, or therein referred to, and of every attestation of tiie 
execution thereof, and that the said bill of sale was made and given 

on the day it bears date, being the day of— —in the year 

of our Lord One thousand eight hundred and , and that I was 

present and did see A.B. [the ntortgoffor'], in the said bill of sale 
mentioned, and whose name is signed thereto, sign and execute the 

same on the said day of in the year aforesaid, and that 

the said A.B. resides at — -—in the coun^ of and is a . 

2. And I further say that the name W.2!l set and subscribed as the 
witnessattestingthe due execution thereof,is of Ihe proper handwriting 
of me this deponent, and that I reside at and am a Solicitor. 

Sworn at this day of One ) 

thousand eight hundred and . j 

Before me, 
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No. VIII. 
Affidavit on renewing registration of hill of sale. 

In thb High Govbt of Justicb. 

Queen's Bench Ditision. 
I, G.H., of ^in the county of , make oath and say: 

That a bill of stJe, beaiing date the day of One 

thousand eight hundred and , and made between A.B.,of, &c., 

of the one part, and CD., of, &c., of the other part, and a copy of 
which said bill of sale was filed in this Honourable Court on 

the— —day of One thousandeighthundredand , isstfll 

a subsisting security. 

Sworn at, &c. 



No. IX. 
Affidavit of second re-registration of hill of sale. 

In the High Court of Justice. 

Queen's Bench Division. 
I, G.H., of in the county of , make oath and say : 

That a bill of sale, bearing date the day of One 

thousand eight hundred and , and made between, ^c, [namesy 

residences and descriptions of the parties']^ and a copy of which said 

bill of sale was filed in this Honourable Court on the — day of 

One thousand eight hundred and , and which was re- 
registered, under the " Bills of Sale Act, 1866," on the day 

of One thousand eight hundred and——, is still a subsisting 

security. 

Sworn at, &c. 



No. X. 

Consent to order to enter satisfaction. 

In the High Couht of Justice. 

Queen's Bench Division. 

I hereby consent to an order, that a memorandum of satisfeu;- 
tion be written upon the copy of the indenture or bill of sale of per- 
sonal chattels, given for securing the sum of £ , bearing date 

the day of One thousand eight hundred and -, 

made between A.B., of, &c., of the one p^, and me CD., of, &c., 

of the other part, and filed on the day of One 

thousand eight hundred and , the debt for which such bill of 

sale was given as a security having been satisfied. 

Dated the day of One thousand eight hundred and 
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A. 

ACT OF BANKRUPTCY, 

defined (32 & 33 Yict., c. 71, s. 6), 95, 96. 
common to all debtors, 96. 
arising from fraudulent assignments, 96. 
-within what period available, 98. 

notice of an, effect of on grantee's right to take possession, 
78, 85. 

what is« 81-85. 

Intention to commit, not notice of, 81. 

ADVANCE, 

fresh, what is a substantial, 109. 

made with intent to compoimd a felony, not necessarily an 
offence against the bankrupt laws, 112. 

AFFIDAVIT, 

accompanyinj? bill of sale, requisites of, 143. 
description of grantor in, 144-151. 

as to residence, 145. 
occupation, 146. 
attesting witness in, 151, 153. 

where there is more than one, 153. 
error in, if important, invalidates, 153. 

merely clerical, will not affect, 153. 
filing, practical instructions for, 154. 

proof of, 154, 155. 
false statement in, a misdemeanour, 144. 
duties of Master of Queen's Bench Division as to, 155. 

AFTER ACQUIRED PROPERTY, 

in ^oods and chattels, formerly not assignable at loiCy 15. 
assignment of, effect of an, 16. 

power to seize, may extend to crops, &c., on after taken land, 18. 

goods on after built premises, 18. 
licence to seize, is revocable until acted upon, 18. 

must be strictly executed, 159. 
intention to include, will not be inferred, 19. 
contract to assign; operation of, 16. 

R 
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AGREEMENT, 

to give bill of sale, difference between and bill of sale, 139. 
qu6 agreement, need not be registered, 139. 
sum iblyanced upon, considered as advanced on 

security of the bill of sale, 119. 
if relied upon as conferring title must be 

registered, 5, 139. 
must be absolute, 111. 
not a good consideration where bill of sale 

purposely postponed, 139. 
bill of SEJe given in pursuance of, when good, 

140. 
for hire of fomiture need not be registered, 4. 

APPARENT POSSESSION, 
what is meant by, 131-135. 

" occupation" necessary to make, 135. 
by maker, upwards of twenty-one days after giving bill of 

sale, necessitates registration, 135. 
goods delivered by grantor to a bailee still in grantor's, 131. 
when deemed to be in grantor's, 131. 

vendor's, 132. 
formally seized under an execution remain in debtor's, 1 34. 

APOTHECARIES, 

who are traders as, within schedule to B.A., 1869, 44. 

APPRAISEMENT, 

absence of an, is a badge of fraud, 36. 

APPROPRIATION, 

specific, of chattels by vendor to vendee, 60. 

ASSIGNMENT, 

of property not in existence formerly invalid at law, 16. 

valid only in equity, 15. 
now passes property when ac- 
quired to assignee, 16. 
of all debtor's property void as an act of bankruptcy, 98-120. 
though to trustees for creditors generally, 98. 

but not voidable by consenting creditor, 98. 
never acted upon, 98. 
no fraud intended, 98. 
with colourable exception, 100, 101, 120. 
within what period voidable, 98. 
unless for an equivalent, 103, 104. 

for valuable consideration, 104. 
to cover present or future as well as past ad- 
vances, 105, 108, 109, 114, 116. 
to bondjide purchaser for a fair price, 106. 
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ASSIGNMENT— «w<»«««rf. 

of all trader's effects, with power to seize after acquired pro- 
perty, 116. 
of part merely of trader's effects, 120-126. 

lawful to secure particular creditor, 120. 
unless expressly to prefer, 120. 
void, if in contemplation of bankruptcy, with fraudulent 

intent, 120. 
accompanied by circumstances of actual insolvency, 123, 

124. 
general rule as to, 121. 
under pressure, if bond Jide, not an act of bankruptcy, 

121. 
which, if operated upon, will stop assignor's trade, 
generally deemed an act of bankruptcy, 123. 
unless debtor be not thereby rendered insolyent, 125. 
of machinery, 124, 125. 

passes articles used therewith, 162. 

ASSURANCES, 

conferring equitable or legal title require registration, 5. 

ATTESTATION, 

not necessary to the validity of a bill of sale, 164. 

ATTESTING WITNESS, 

description of, in affidavit, &c., 143, 151-153. 

ATTORNEY, POWERS OF, 

when included in expression " bill of sale," 3. 

B. 

BANKERS, 

who are traders as, within B.A., 1869, 44. 

BANKRUPT, 

what property of, divisible amongst his creditors, 41. 

BANKRUPTCY, 

laws, objects of, 41. 

period to which it may relate back, 76, 81. 

acts of, under 32 & 33 Vict., c. 71, s. 6, 95. 

fraudulent removal of goods in contemplation of^ effect of, 77* 

commencement of, defined, 75, 76, 81. 

« time of such," meaning of^ in Bills of Sale Act, s. 1, 131. 

trustee in, relation back of title of, 75, 76, 81. 

unregistered bill of sale void against, 140. 
how claim of^ may be defeated, 143. 
5wA0TS OF BANKRUPTCY. 

r2 
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BILL OF SALE— continued. 

affidavit to accomi>any — continued, 

must descrilM residence and occupation of attesting 

witness, 151-153. 
clerical errors in, will not invalidate, 153. 
important eiror in copy of, will invalidate, 153. 
filing, practical instructions for, 154. 
time of, 139, 154. 
proof of, 155. 
description of parties in, 144-151, 160. 

chattels in, 160-163. 
invalidated by misdescription or nondescription of grantor, 145. 
by two grantors, description of one in possession insufficient, 151. 
alteration or destruction of original, effect of, 163. 
stamps on, 164-167. 

unstamped or insufficiently stamped, 166. 
of chattels absolutely exempt from distress, good against land- 
lord, 22. 
made to defeat bankruptoy law absolutely void, 40. 
fraudulent, mav be proved so by declarations of grantor, 40. 
arrangements for successive renewals of^ validity of, 138. 
difference between, and an agreement for one, 139. 
entering satisfiEiction of, 156. 

BONDED WAREHOUSE, 

goods in, when exempt from reputed ownership doctrine, 62, 63. 

BOOKSELLERS, 

books left for sale with, not within reputed ownership clause^ 
62, 65. 

BROKERS, 

who are traders as, within B.A., 1869, 45. 

BUILDERS, 

who are traders as, within B.A., 1869, 45. 

c. 

CARPENTERS, 

who are traders as, within B.A., 1869, 45. 

CARRIERS, 

who are traders as, within B.A., 1869, 46. 

CATTLE SALESMEN, 

who are traders as, within B.A., 1869, 46. 

CHATTELS, 

personal, within Bills of Sale Act, what are, 8. 
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CRATTELS— continued, 

personal, generally liable to distress by landlord, 21. 

what are exempt from distress, 21. 
need not be srocifically enmnerated in bill of sale, 161. 
in order and aiq>osition of grantor, on his bankruptcy, pass to 

trustee, 41. 
description of, in bill of sale, 160-163. 
schedule of, should not be framed as a limitation, 161. 
effect of omitting, 161. 

CH08ES IN ACTION, 

not generally goods and chattels within s. 15, B.A., 1869, 
42, 54. 

CLOGKMAKERS, 

clocks sent to, for repair, &c., not in reputed ownership of, 
69, 65. 

COACHBUILDERS, 

custom of, to display customers* carriages excludes reputed 
ownership clause, 66. 

COMPANY, 

trading, may give bill of sale to secure a debt, 161. 

occupation of, need not be stated in afiidavit, 161. 
bill of sale given by, good against liquidator, 136. 

CONSIDERATION, 
must be valuable, 29. 
absence of, an indication of fraud, 32. 
untruly stated, a badge of fraud, 38. 

does not necessarilv invalidate security, 119. 
must not be in such form as to defeat creditors, 33. 
any, superseded by proof of ifraudulent intention, 33. 
valuable, will not protect deed imless aJso bond Jide, 35. 

what is a, 87, 88. 

bond Jide purchaser for, protected, 36. 

assignment for, 104. 

adequac)r of, not closely investigated by courts, 107. 

if an equivalent with which trader might deal, 112. 
clerical error in statement of, in bill of sale, 163. 
omission to state, 164. 
mis-statement of, effect of, 38, 120, 164. 
illegality of, effect on security, 112. 

CONVEYANCE, 

of debtor's whole property for past debt an act of bank- 
ruptcy, 94. 
or of part, if it defeat or delay creditors, 96. 
or if made voluntarily in contemplation of bankruptcy, 96. 
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CONVEYANCE— «w<f«tt«f. 

fraudtilenty void under 13 Eliz., c. 6, 24-40. 

Yoluntary, in all cafles fraudulent and void against creditors, 32. 

COWKEEPEES, 

who are traders as, within B.A., 1869, 46. 

CREDITORS, 

privy or consenting to fraudulent assignment cannot take 

advantage of 13 Eliz., c. 6, 27. 
secured, enactment as to (32 & 33 Yict., c. 71, s. 40), 86. 
conveyance by trader to trustees for benefit of, an act of 

bankruptcy, 98. 

CROPS, 

growing, transfers of, are not within 17 & 18 Vict., c. 36, 
s. 7, 8. 

CUSTOM OF TRADE, 

excluding reputation of ownership need not be known to 

public at large, 67. 
will rebut evidence that bankrupt was ''reputed owner," 62. 
as regards hired furniture, 64, 66. 

wine bought of bankrupt and left in his 

cellars, 60, 66. 
clocks left with vendor to repair, 69, 66. 
carriages left with maker, 66. 
goods remaining in bonded warehouse of 

the seller, 62, 63. 
books left in bookseller's hands for sale, 

62,66. 
factors, trustees, bankers, 61. 
farmers, 66. 

famished houses or lodgings, 66. 
pianofortes, 66. 

hotelkeepers and innkeepers, 66. 
ships in course of construction, 66. 
goods in process of manufacture, 67. 
must be proved, 67. 

D. 

« DEALING," 

meaning of word in s. 94, B.A., 1869, 80. 

DECLARATION, 

statutory, of non-existence of prior security sometimes 
required, 142. 

of grantor admissible in evidence to prove bill of sale fraudu- 
lent, 40. 
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DBCLARATIONS OF TRUST, 

wiihoat tmisier, indiided in ex prearion " bill of sale," 3. 
proTiaion as to (17 & 18 ^^ct, c. 36, a. 2), 129. 

object o^ 130. 
interpretaiioii pUoed upon, by oonxts, 130. 
do not indnde anaDgements outside Wl of sale, 130. 
wbat comprebeiided m term, 130. 

DEED, 

adTantagea of bill of sale by, 2. 

"DEFEASANCE OR CONDITION," 
inteqxretation by comta o^ 129. 
what is a, 130. 

DEMAND, 

grantee should be empowaied to take possession on defiralt of 

payment on, 169. 
what sufficient, 169. 

DISPOSITIONS OF PROPERTY, 

fraudulent within bankruptcy laws, 94, 97. 
absolutely Toid, 26, 86, 87, 94. 
affecting all debtor's property, 97-120. 

part only, 97, 120-126. 
in oontem^tion of bankruptcy, 97. 
within 13 Elia., o. 6, 24-40. 
by way of fraudulent preference, 86-93. 

DISTRESS, 

bill of sale may be defeated by landlord taking goods for, 21. 

all personal chattels liable to, unless privileged at law, 21. 

fixtures absolutely exempt from, 21. 

what chattels conditionally exempt from, 21. 

generally, can only be made upon premises yielding the rent, 

22. 
fraudulent or clandestine removal of goods to avoid, 22. 
protection to mortgagee by marshalling proceeds, 23. 
transfers to avoid a, not firaiudulent preferences, 91. 
power of, on de&ult of payment on demand, what demand 

sufficient, 169. 

DOCUMENTS OF TITLE TO GOODS, 
not bills of sale within Registration Act, 7. 

E. 

EVIDENCE, 

of fraud, 28-38. 

declarationB of grantor when admissible as, 40. 
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EYTDENGE— <^<fVtf^. 

what necessary to prove trading, 61. 
required to establi^ reputed ownership, 68. 

where bankrupt originally owner, 68, 69. 

not originaUy owner, 68. 
presumption of reputed ownership may be rebutted by, 64, 70. 
of custom, what required to exclude doctrine of reputed 

ownership, 67. 
of '^consent of true owner," what is, 71-76. 
to establish fraudulent preference, what required, 87| 88, 93. 
extrinsic when admitted for purposes of identifying chattels 

assigned, 161. 
of filing bill of sale and affidavit, 166. 

EXECUTION, 

bill of sale good imder 13 Eliz., c. 6, though made to defeat an 

expected, 39. 
effect o^ levied on goods of which debtor is only reputed 

owner, 77. 
creditors, when security good against, 169. 

unregistered bm of s^e void against, 140. 

F. 

FALSE PRETENCE, 

person untruly representing chattels to be unincumbered 
g^ty of iniuotable, 142. 

FARMERS, 

custom of, may exclude reputation of ownership, 66. 

FELONY, 

advance compoimding a, not necessarily bad under bankrupt 
laws, 112. 

FIXTURES, 

what are, within Bills of Sale Act, 9. 

true rule as to, 9. 
interest in, of owner in fee, 9, 11. 

tenant for years, 10, 11. 
"trade " and "tenant's," relaxation of rule in &vour of, 10. 

meaning of terms, 11. 
removability of, test as to, 10, 11. 
included in a mort^;age of freehold, 11. 

of copyhold, 18. 
whether legal or equitable, 12. 
unless expressly excluded, 12. 
of leaseholds, 18. 

when deed requires registration, 14. 
articles essential to employment of, pass with, 12. 
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¥JXTTTKEB--4»ntinued, 

awrignment ot distinct from land reqiiires registration, 15. 
ordinarily affixed to freehold not affected by reputed owner- 
ship, 63, 64. 

FRAUD, 

depends npon circiunstances of each case, 28. 
eyidences of, 28-38. 

continuance of grantor in possession, 28-32. 

practically limited to absolute bill of sale, 30. 
rebutted when possession consistent with deed, 

30. 
though not expressly provided for by deed, 31. 
when bill of sale by way of mortgage, 30. 
absence of valuable consideration, 32-36. 
when consideration untruly stated, 38. 
absence of a valuation or appraisement, 36. 

schedule of the goods conveyed, 38. 
secrecy in the transaction, 36. 

favours presumption of ownership remaining in 
grantor, 36, 37. 
reservation of power to mortgage, 38. 
third persons allowed to tr^t the property as stiU the 
debtor's, 38. 
retention of deed by grantor, 38. 

misrepresentetion of real contract, 38. 

consideration, 38. 
proof of, supersedes any consideration, 33. 

FRAUDULENT CONVEYANCE, 

void against creditors (13 Eliz., c. 6), 24-40. 

and their representatives, 26. 
at law and in equity, 26. 
binding between parties and as against strangers, 26. 
what is a, determined by purpose and intent of maker, 28. 
under 13 Eliz., c. 6, also act of bankruptcy, 94. 
passes no property, 27. 

See DISPOSITIONS OF PROPERTY. 

FRAUDULENT PREFERENCE, 
rale as to, 86. 

enactment as to, B.A., 1869, s. 92, 86, 87. 
transaction amounting to, voidable by trustee, 86. 

though not an act of bankruptcy, t/ there be fraud in 
fact, 91. 
what amounts to evidence of, 87, 88, 89, 93. 

turns on good or bad £uth of both debtor and 

creditor, 87. 
burden of proof as to, is on party alleging 
that payment is protected, 88. 
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FRAUDULENT PREFERENCE— ^wi<f«««f. 
what amounts to evidence of — continued, 
, is question for the jury, 89. 

must be voluntary and spontaneous act of debtor, 88. 
does not include transfer made under pressure, 89. 

or to secure debtor from legal process, 90, 91. 
in apprehension of legal proceedings, 91. 
to avoid a distress, 91. 

payment by agent to principal in ordinary 

course, 91. 
debtor pursuant to precedent con- 
tract, 91. 
of money already specifically appro- 
priated, 91. 
must be made in contemplation of bankruptcy, 92. 
when absolutely void, 91. 

voidable by trustee, 91. 
avoid anceof, when trustee ought not to take proceedings for, 93. 

FRAUDULENT REMOVAL, 
of goods to avoid distress, 22. 

FURNITURE, 

agreement for hire of, does not need registration, 4. 

unless, in fact, a mortgage, 4. 
left in mortgagor's house remains in his order and disposition, 6 1 . 

even where key handed to mortgagee, 61. 
hired, when not in reputed ownership of hirer, 64, 66, 66. 

FUTURE PROPERTY. See AFTER ACQUIRED PROPERTY. 

Or. 

GIFT, 

with delivery, valid without writing, 1. 

with deferred possession requires written assignment, 1, 3. 

GOODS, 

transfers of, in course of business not biUs of sale within 

Act, 7. 
in foreign parts or at sea not biUs of sale within 

Act, 7. 
GRANT. iS«? CONVEYANCE. 

GRANTEE, 

rights of, as against grantor's landlord, 21-23. 
security of, may be defeated by landlord distraining, 21. 
goods removed by, cannot be followed by landlord, 22. 
when title of, should be perfected by registration, 3. 
necessary inquiries by, 142. 
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GRANTOR, 

continuance in poesession by, a badge of fraud, 28. 

retention of deed by, a bad^e of fraud, 38. 

declarations by, at execution of bill of sale admissible in 

evidence to prove fraud, 40. 
description of, 144-161. 

in affidavit, 144. 

as to residence, 145, 146. 

what sufficient, is question for 
judge, 145. 
as to occupation, 146-151. 
imperfect, 150. 
ambi^ous, 150. 
omission of, 150-154. 
misdescription or nondescription of, invalidates bill of sale, 
145-151. 

examples, 145-151. 
possession of, must be consistent with deed, 30, 32, 159. 

H. 

HOTELKEEPER, 

custom of, to hire furniture excludes reputation of owner- 
ship, 66. 

HUSBANDRY, 

instruments of, conditionally exempt from distress, 21. 

HYPOTHECATION, 

letter of, not a security within Bills of Sale Act, 5. 

I. 

ILLEGAL CONSIDERATION, 

does not necessarily invalidate security, 112. 

INDEMNITY, 

assignment of all trader's property by way of, an act of bank- 
ruptcy, 69. ' 

INDIA WARRANTS, 

not bills of sale within Act, 7. 

INVENTORY, 

absence of, a badge of fraud under 13 Eliz., c. 5, 38. 

not necessary to be annexed to deed, 161. 

reference to, in deed, effect of, where none annexed, 161. 

Senerally controls words of description in deed, 161. 
escription of chattels in, 160, 161. 
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TSYESTORY—eonHnued. 

ahoiild be described in deed, as by way of farther description 

only, 162. 
description in deed mnst include everything mentioned in, 162. 
mnst be filed at the same time as the Dili of sale, 168. 

and written on same paper or parchment, 163. 
eifect of HimmnATing original, and replacing by fear copy, 163. 

L. 

LANDLOBD, 

of grantor, rights of grantee against, 21-23. 

may defeat bill of sale by distraining for rent, 21. 
cannot follow goods removed by grantee, 22. 
what may be distrained by, 21, 22. 

containing licence to lessor to seize stock in de&nlt of payment 
of rent, requires registration, 5. 

LEASEHOI4D, 

fixtures included in mort^^e of, 13. 
assurances of, when requinng registration, 14. 
will pass trade fixtures, 14. 

LEASEHOLDER, 

interest of, in land limited, in fixtures absolute, 11. 

LICENCE, 

to take possession of personal chattels as security for a debt» 
3, 6, 16. 
does not in^de mortgage with power of distress, 5. 
power to seise after aoquind property operated by way of, 16. 
IS revocable at any time until acted upon, 16, 18. 
cannot be exercised after bankruptcy of mortgagor, 19. 
effect after execution of, 18. 

may be extended to crops, &c., on after taken land, 18. 
must be strictly executed, 169. 
seizure of goods under, irrevocable, a protected transaction, 80. 

LIQUIDATION, TRUSTEE IN, 

unregistered bill of sale void against, 140. 
relation back of title oi^ 76. 

LIQUIDATOR, 

unregistered biU of sale given by company good against, 13G» 

LODGING-HOUSE KEEPERS, 

when traders within B.A., 1869, 46. 

8 



206 INDEX. 

MAOHINEBT, 

fixed, not within doctrine of reputed ownership, 54. 
not attached to freehold, is within doctrine, 64. 
hired, no presumption of ownership of hirer as to, 69, 70. 
affixed to freehold of ironworks, custom as to, 70. 
assignment oi^ 124, 125. 

passes articles used therewith, 162, 163. 

MABEET GARDENERS, 

who are traders as, within B.A.', 1869, 47. 

MARRIAGE SETTLEMENTS, 

within 17 & 18 Yict., c. 36, do not include post-nuptial 
settlements, 7* 

MASTERS, 

of Queen's Bench Division, duties of, imder Bills of Sale Acts, 
155, 156, 157. 

book of particulars to T>e kept by, 
156. 

MORTGAGE, 

bill of sale by way of, 2, 4, 19, 68. 

in substance, though not in form, a, 31. 
passes fixtures, 13. 
with power of distress, not a " licence to take posseasion of 

chattels," 5. 
reservation of power to, an indication of fraud, 38. 

MORTGAGEE, 

of goods on leasehold premises how affected by landlord's 
right of distress, 22. 

N. 

NON-REGISTRATION, 
effect of, 140. 

NOTICE, 

of act of bankruptcy, what is, 81-84. 

effect of removing goods after, 78. 

need not be express or formal, 82. 

ought not to be doubtful, 83. 

what sufficient, 83. 

to whom sufficient, 83, 84. 

may be sent by post, 84. 

onus of proving absence of, upon whom, 84. 

to asognee of sheriff, effect of, 84. 

securify of grantee taking bill of sale after, 85. 
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0. 

OCCUPATION, 

within 17 & 18 Vict, c. 36, b. 7, 186. 

must be a de faeto^ 135. 
of grantor, 144, 146-151. 

description of, 144. 

what sufficient, 146-151. 
of trading company need not be stated, 151. 
of attesting witness, 152, 153. 

must be stated, 153. 

OBDER AND DISPOSITION. See REPUTED OWNERSHIP. 

P. 

PARTNERSHIP, 

mortgagee of premises from one partner not concerned with 

equities arising from the, 12. 
is entitled to fixtures set up by, 12. 
POSSESSION, 

colourable, not enough to give validity to bill of sale under 13 

Eliz., c. 5, 38. 
of Tender or mortgagor, question of fi&ct for the jury, 132. 
and " apparent possession," what meant by, 131. 
must be *' something more than formal," 132. 
grantor, having use of chattels as part wages, held to be in 

apparent, 134. 
goods formally seized in execution remain in debtor's 
apparent, 134. 

POWERS, 

to take possession of chattels as security for a debt, 3. 

are within 17 & 18 Vict., c. 36, s. 7, 3. 
PURCHASER, 

bond Jidey for valuable conmderation, protected, 35. 

withnoticeof vendor^ sfruudulent intention liable to trustee, 107. 

R. 

RECEIPT, 

mere, not a bill of sale, 4. 

unless professing to be a grant or transfer of goods, 4. 

REGISTRATION, 

of bills of sale, 127-157. 

acts as to, 3, 8, 127. 

see Appefidix^ 168-173. 
do not narrow doctrine of reputed owner- 
ship, 52, 143. 
give new security to grantees, 52. 
object of, 127, 142, 144. 

82 
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BEGI8TRATI0N— «M»<tNtiMiL 
what msfcmmento require, 3. 
when neoeMBxy, 136. 
imperfect, confleqiienoee of, 136. 
against whom an uniegistered bill of sale is void, 140. 

good, 136, 136, 
140-142. 
eiFect of, 142. 

renewal of (29 k 30 Yict, c. 96, s. 4), 166. 
devioee to avoid, 136-140, 168. 

time for, reckoned exclnsiTely of day of execution of bill of 
sale, 139. 

BENT, 

common law right of landlord to distrain for, 21. 

may defeat security of grantee, 
21. 
payable in advance may be distrained for, 21. 
chattels exempt from distress for, 21. 

BBPUTBD OWNERSHIP, 

provision as to (32 & 33 Yict, o. 71> s. 16), 41. 
doctrine oi^ 42. 

is not narrowed by Bills of Sale Act, 62, 143. 

limited to goods of traders, 43. 
applieswherepossessionof bankrupt not bondjlde, 68. 
is not applicable to goods acquired by bankrupt 
after date of his bankruptcy, 76, 77. 
general rule as to, 63. 

property affected by, must consist of goods and chattels, 63. 

not lands, houses or interests therein, 63. 
nor heirlooms, 63. 
nor fixtures, 63. 
nor fixed machinery, 64. 
nor choses in action, except debts due, 

&c., 42, 64. 
nor goods held upon trust» 66, 66. 

unless trust 

created maldjldey 66, 66. 

nor goods in possession of mortgajgee, 

pawnee or bailee, 67. 
includes machinery not attached to free- 
hold, 64. 
must be in possession, &c.y of bankrupt 
as reputed owner, 67. 

at time of his bankruptcy, 76. 
actual possession of, by bankrupt un- 
necessary, 67. 
must be in sole possession of bankrupt, 
70, 72. 
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BBPUTED OWN£BSHIP-^0Ofi<MMMi 
property affected by — eontinued. 
most be in sole poeMMum of bankropt, with cenmt of trti^ 
oumeTf 78. 
true owner, meaning of expression, 73. 

must have oa|pacity to give consent, 73. 

cannot be an infiint, 74. 

absence of consent of, where implied, 74. 

bond JIde demand of, indication of withdrawal of 

consent, 76, 80. 
may remove goods at any time before act of 

bankraptcy, 77. 
without notice of act of bankraptcy, may remove 

goods, 78. 
consent of, onus of proving, is on trustee, Add. 
presumption of, where bankrupt was originally owner, 68. 

chattelsare leased by vendee to vendor,68. 
raised by mere proof of possession, 68, 
69, 64. 

unless change of ownership no- 
torious, 69, 60. 
xmless nature of business rebttts 
the inference, 69. 
where bankrupt was not originally owner, 68. 
evidence required to establish, 68. 
evidence of, 68. 

may be rebutted by notoriety of change of ownership, 60. 

custom of certain trades, 69. 

as to clocks left in maker's 
shop, 69. 
wine leffc in bankrupt's 

cellars, 60, 62, 66. 
books left with book- 
seller for sale, 62, 66. 
spirits left in bonded 

stores, 62. 
carriage left on maker's 

premises, 66. 
farmer's, 66. 
furniture let out on 

hire, 64, 66. 
upholsterers, 64, 66. 
hotelkeepers, 66. 
ship in course of eon- 

struotion, 66. 
goods in process of 
manufacture^ 66. 
rightly in ewtodid 
leffiSf 71. 
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« 

BEPUTED OWmSBBBIF-^eontinued, 
evidence of — continued, 

custom exempting from doctrine, need not 1)0 known to 
public at large, 62, 63, 67. 

must be general in bankrapt's 
trade, 67« 
proyed, 67. 
effect of seizure under a fi. &. against reputed owner, 77. 
removing goods from order, &c., of bankrupt 
after act of bankruptcy, 78. 

RB-RBGISTRATION, 

of bills of sale, mode of, 155. 

REVOCATION, 

of licence to seize after acquired property, 18, 19. > 
power of^ in deed, a badge of fraud, 38. 



s. 

SATISFACTION, 

entering, of a bill of sale, 156. 

SCHEDULE, 

absence of, some indication of fraud under 18 Eliz., c. 5, 38. 

when referred to in deed, effect of, 161. 
does not enlarge operation of deed, 162. 
controls words of description in deed, 161. 
should be referred to as by way of further description merely, 

162. 
when used, must be filed at the same time as the bill of sale, 

155, 163. 
disannezing original and replacing with fair copy, effect of, 

163. 
of traders (32 & 33 Yict., c. 71, s. 4), 44. 
exemption from, 51. 

SCRTVENBRS, 

who are traders as, within B.A., 1869, 47. 

SECRECY, 

of transfer a badge of fraud under 13 Eliz., c. 5, 36. 

SECURITIES, 

held by creditors, provisions as to, in B.A., 1869, 85, 86. 

general rules as to, 86. 

SHAREBROKERS, 

are traders within B.A., 1869, 47* 
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SHEEP, 

are conditionally exempt from distress, 21. 

SHIPBUILDERS, 

ships in course of construction by, not in reputed ownership 
of; 66. 

SHIPOWNERS, 

are traders within B.A., 1869, 47. 

SHIPS, 

transfers of, not bills of sale within Act, 7. 

STAMPS, 

proTisions as to, in Bills of Sale Stamp Act, 1870 (83 & 84 

Vict, c. 97), 164. 
upon bills of sale should be impressed, 167. 

STATUTES, 

61 Hen. III., stat. 4 (distress on beasts of the plough, ftc), 
22. 

13 Eliz., c. 6 (conveyances to defraud creditors), 24-40, 94, 96. 

s. 1 ^preamble), 24. 

s. 2 {enacting clause), 25. 

s. 6 (protection to purchasers), 26, 26, 29. 

14 Eliz., c. 11 (confirming 13 Eliz., c. 6), 26. 
27 Eliz., c. 4 (conveyances of real estate), 24. 

c. 6 (making perpetual 13 Eliz., c. 6), 26. 

11 Geo. II., c. 19 (teudulent removals), 22. 

s. 1 ( do. do. ), 22. 

s. 2 ( do. do. ), 22. 

s. 3 ( do. do. ), 22. 

12 & 13 Yici, c 106 (Bankruptcy Act, 1849), 79, 80, 81. 

17 & 18 ITict., c. 36 (registration of biUs of sale), 3, 62, 71, 
127-166, 168 App. 

Q;>reamble), 127. 

8. 1 (filing of bills of sale), 127-129. 

s. 2 (defeasance to be filed), 129. 

s. 3 (books to be kept), 166. 

s. 6 (memorandum of satis&ction), 166, 167. 

s. 7 (intexpretation clause), 3, 6, 8, 131. 
24 & 26 Vict., c. 134 (Bankruptcy Act, 1861), 43, 96. 
29 & 30 Yict, c. 96 (registration of bills of sale), 3, 166, 172 
App. 

s. 4 ^renewal of registration), 166, 166. 

s. 6 (mode of re-registration), 166. 

s. 6 (affidavit), 166. 

s. 7 (books to be kept), 166. 
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STATUTEft-^flMfifiiMi 

92 k 88 Viot, o. 71 (Bankniptcy Act, 1869)» 40, 43, 94, 95. 

8. 4 finterpretati<m danse}, 44, 96. 

1. 6 fezdnrioQ of oompaiues, fto.), 44, 61. 

8. 6 (acts of bankrapt^), 81, 96, 98. 

B. 11 foommenoement of bankraptcy), 76, 81. 

8. 16 [propertj of buikrapt), 41, 42, 68, 64, 186. 

8. 40 faecored creditors), 86. 

8. 78 fpetition by aecnred creditor), 86. 

8. 87 (proceeds of sale and seisiire), 61. 

a. 92 (fraudvlent preferences), 39, 86, 87, 88. 

s. 94 (protected transactions), 78, 80, 81, 82, 86. 

s. 96 ( do. do. ), 79, 81, 86. 

8. 126 (Uqnidation by anrangement), 118. 
83 ft 34 T^ot, c. 97 (stamps), 163. 

s. 16 fpenaltiea), 167. 

8. 16 ronstamped instruments admissible in evidence), 164. 

s. 67 (filing of nnstamped bill of sale), 164. 

s. 107 (dn^ on seonrities for fdture advanoea), 166. 
36 ft 37 Vict, 0. 66 (Judicature Act, 1873), 16. 

8. 26 (amendment of law), 16. 



T. 

TENANT, 

securi^ of grantee of cbattels on premises of which grantor 

is, 21. 
fraudulent removal of goods by, to avoid distress, 22. 

TRADERS, 

who are, within schedule of Bankruptcy Act, 1869, 43-62. 

TRANSFERS. 8te CONVEYANCE — DISPOSITIONS OF 

PROPERTY. ^ 

TRUE OWNER. See REPUTED OWNERSHIP. 

TRUST, DECLARATIONS OF, 
what are, 130. 

included in expression "bill of sale," 3. 
provision as to (17 ft 18 Vict., c. 36, s. 2), 129. 

object of. 130. 

interpretation placed upon, by courts, 130. 
do not include arrangements outside bUl of sale, 130. 

TRUSTEE, 

conveyance to, of all debtor's property for creditors, void, 98. 
in bankruptcy, when bills of sale void against, 41-93. 
relation back of title of, 76, 76, 81. 
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in bankniptcy — continued, 

unregistered bill of sale void against, 140. 

how daim of, may be defeated, 143. 

onus of proving consent of true owner rests 
on, jitUi. 
in liquidation, title of^ relation back of, 76. 

V. 

VOLUNTAEY CONVEYANCES, 
must be by deed, 2, 3. 
fraudulent and void as against creditors, 32. 

w. 

WITNESS, 

attesting, description of, 143, 152, 153. 

object of, 152. 
efiect of omitting, 153. 
sufBlcient, what is, 152. 
where more than one, 153. 
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FORMS OF BILLS OF SALE, 

AFFIDAVITS, &c., 



ABS SOLD BT 



EVISON & BRIDGE, 

22 OHANOEBT LANE, W.O. 



T53fc 



or SALE, 




